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EXECUTIVE COMMITTEE 
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The President-Elect Washington, D.C. 
The Vice-Presidents Editor of Journal 
The Secretary-Treasurer WituiAM E. KNEPPER 
Columbus, Ohio 
For the Term of 1 Year For the Term of 2 Years For the Term of 3 Years 
TAyYLor H. Cox Harrop Scott BAILE G. CAMERON BUCHANAN 
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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and communica- 
tion lawyers, barristers and solicitors who are residents of the United States of America or of any of its 
possessions or of any country in the Western Hemisphere, who are actively engaged wholly or partly in 
the practice of that branch of the law pertaining to the business of insurance in any of its phases or to 
Insurance Companies; to promote efficiency in that particular branch of the legal profession, and to 
better protect and promote the interest of Insurance Companies authorized to do business in the United 
States of America or in any country in the Western Hemisphere; and to encourage cordial intercourse 
among such lawyers, barristers and solicitors, and between them and Insurance Companies generally. 
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President’s Page 








IS with genuine pleasure that I prepare this page. I have never before 
written a message to all the members of this Association. Ours is a well-or- 
ganized, well-balanced group. Our meetings and conventions offer the fullest 
opportunities for close and lasting friendships among our members, their wives, 
and their children. Our programs are carefully planned and designed to carry 
out the chief purpose of the Association, that is, to protect and promote the best 
interests of the insurance industry. 
The Defense Research Institute, Inc. is now a reality, having been incor- 
porated under the laws of Wisconsin in August, 1960. The purposes and objec- 
tives of this educational, non-profit Institute were placed before our membership 
and promptly approved at our 1960 convention at Atlantic City. I believe that 
this Institute will, as time goes on, prove to be of the greatest value to the public 
interest as well as to our Association which brought it into being. 

The personnel of our twenty-two standing committees have been appointed, 
and most of these have held their first meeting and have selected their agenda for 
the coming year. During the year, the Insurance Counsel Journal will receive 
from these committees, as well as from the regional and state editors, many articles 
of great interest to trial attorneys and to home office counsel. The Journal, ed- 
ited by William E. Knepper, is an outstanding legal publication which has re- 
flected great credit upon our Association and the industry with which we are 
identified. Attention is here specifically invited to the Journal’s new 1960 Gen- 
eral Index covering the period 1928-1959. When a difficult point of law arises in 
your insurance practice, consult this Index first and you will most probably find 
an excellent article on the very point involved. 

The Metropolitan Mid-Winter Luncheon of the IAIC will be held on January 
28, 1961, at the Plaza Hotel in New York Ciiy, during the annual meeting of the 








New York State Bar Association. Advise Price Topping, Chairman, if you will ) 
be present for this most enjoyable occasion. The 1961 Mid-Winter Meeting of 
the Executive Committee will be held at Key Biscayne Hotel, Miami, Florida, 
beginning January 31, 1961. The Association’s 1961 convention will be held July 
3, 4, 5 and 6 at the Queen Elizabeth, Montreal, Canada. Full instructions regard- 
ing hotel reservations will be sent you in a few months. 

I feel the pressure and responsibility of the office of President. I appreciate 
now more than ever the entrustment to me of the direction of the affairs of the 


Association. 


DENMAN MOODY 
President 
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Standing Committees, 1960-61 


ACCIDENT AND HEALTH INSURANCE 


Chairman: Harold A. Bateman, Dallas, Texas 

Vice-Chairman: Herbert C. Brook, Chicago, Illinois 
Robert C. Alexander, Dayton, Ohio 
Newton E. Anderson, Los Angeles, California 
Samuel O. Carson, Miami, Florida 
Fletcher B. Coleman, Bloomington, Illinois 
Richard A. Knudsen, Lincoln, Nebraska 
Merritt Lane, Jr., Newark, New Jersey 
James J. Langan, Jersey City, New Jersey 
Douglas W. Matthews, Atlanta, Georgia 
Alfred J. Morgan, New York, New York 
Joseph S. McCarthy, Washington, D. C. 
William K. Ris, Denver, Colorado 
Alexis J. Rogoski, Muskegon, Michigan 
William H. Schrader, Chicago, Illinois 
Burton C. Waldo, Seattle, Washington 
Erskine W. Wells, Jackson, Mississippi 
Frank W. Woodhead, Los Angeles, California 
Tom L. Yates, Chicago, Illinois 

Ex-Officio: J. H. Gongwer, Mansfield, Ohio 


AUTOMOBILE INSURANCE COMMITTEE 


Chairman: Richard B. Montgomery, New Orleans, 
Louisiana 

Vice-Chairman: Charles §. Ward, Washington, D. C. 
James W. Archer, San Diego, California 
Charles F. Bagley, Huntington, West Virginia 
Walter M. Barnett, New Orleans, Louisiana 
Jack G. Beamer, Kansas City, Missouri 
Raymond N. Caverly, New York, New York 
H. James Conaway, Jr., Wilmington, Delaware 
Paul R. Erickson, Detroit, Michigan 
Arthur B. Geer, Minneapolis, Minnesota 
Edson L. Haines, Q.C., Toronto, Canada 
Gordon C. Hall, Winnipeg, Canada 
Robert E. Hinchey, Dover, New Hampshire 
Miller Manier, Nashville, Tennessee 
Herman W. Reeder, Columbus, Ohio 
Al G. Rives, Birmingham, Alabama 
Pinckney M. Rohrback, Seattle, Washington 
Lewis C. Ryan, Syracuse, New York 
John 7 Stewart, Lincoln, Nebraska 

Ex-Officio: E. A. Cowie, Hartford, Connecticut 


AVIATION INSURANCE COMMITTEE 


Chairman: William J. Junkerman, New York, New 
York 
Vice-Chairman: James D. Fellers, Oklahoma City, 
Oklahoma 
Forrest A. Betts, Los Angeles, California 
F. Lee Campbell, Seattle, Washington 
J. Calvitt Clarke, Jr., Richmond, Virginia 
Frank X. Cull, Cleveland, Ohio 
E. Smythe Gambrell, Atlanta, Georgia 
John S. Hamilton, Jr., Chicago, Illinois 
Roger Lacoste, Q.C., Montreal, Canada 
Robert T. Mautz, Portland, Oregon 
Richard L. Miller, Columbus, Ohio 
Wm. Marshall Morgan, Los Angeles, California 
W. Percy McDonald, Jr., Memphis, Tennessee 
Raymond E. Ostlund, Vancouver, Canada 
Fred W. Parabo, Newark, New Jersey 
J. Ronald Regnier, Hartford, Connecticut 
William P. Rogers, Toronto, Canada 
George I. Whitehead, Jr., New York, New York 
Ex-Officio: Payne Karr, Seattle, Washington 


CASUALTY INSURANCE COMMITTEE 


Chairman: David R. Hardy, Kansas City, Missouri 
Vice-Chairman: Sanford M. Chilcote, Pittsburgh, 
Pennsylvania 
Wright W. Brooks, Minneapolis, Minnesota 
Sumner Canary, Cleveland, Ohio 
Alvin R. Christovich, Jr., New Orleans, Louis- 
jana 
Thomas P. Curtin, Reading, Pennsylvania 
James Dempsey, White Plains, New York 
Louis M. Dyll, Detroit, Michigan 
Charles P. Gould, Los Angeles, California 
Newton Gresham, Houston, Texas 
Hayes Kennedy, Chicago, Illinois 
Edward W. Kuhn, Memphis, Tennessee 
Miller Manier, Nashville, Tennessee 
Mark Martin, Dallas, Texas 
Willis C. Moffatt, Boise, Idaho 
Robert D. Norman, Birmingham, Alabama 
J. Corbett Peek, Jr., Atlanta, Georgia 
John R. Py, Sandusky, Ohio 
Edward B. Raub, Jr., Indianapolis, Indiana 
Warren G. Reed, Boston, Massachusetts 
Carl J. Schumacher, Jr., New Orleans, Louis- 
iana 
Lee A. Solomon, Los Angeles, California 
Walter A. Steele, Denver, Colorado 
Archie M. Stevenson, New York, New York 
Smith Warder, Cleveland, Ohio 
N. Morgan Woods, New York, New York 
Ex-Officio: Taylor H. Cox, Knoxville, Tennessee 


CONVENTION SITE COMMITTEE 


Chairman: Ernest W. Fields, New York, New York 
Vice-Chairman: John A. Kluwin, Milwaukee, Wis- 
consin 
C. Clyde Atkins, Miami, Florida 
FE. D. Bronson, San Francisco, California 
Thomas N. Phelan, Q.C., Toronto, Canada 
Thomas M. Phillips, Houston, Texas 
Lowell White, Denver, Colorado 
Ex-Officio: George McD. Schlotthauer, Madison, 
Wisconsin 


DEFENSE RESEARCH COMMITTEE 


Chairman: Stanley C. Morris, Charleston, West Vir- 
ginia 
Vice-Chairman: Lewis C. Ryan, Syracuse, New York 
Milton A. Albert, Baltimore, Maryland 
Forrest A. Betts, Los Angeles, California 
A. Lee Bradford, Miami, Florida 
E. D. Bronson, San Francisco, California 
L. J. Carey, Detroit, Michigan 
Sanford M. Chilcote, Pittsburgh, Pennsylvania 
Alvin R. Christovich, Jr., New Orleans, Louis- 
jana 
Gordon R. Close, Chicago, Illinois 
E. A. Cowie, Hartford, Connecticut 
Frank X. Cull, Cleveland, Ohio 
C. A. DesChamps, San Francisco, California 
Kraft W. Eidman, Houston, Texas 
J. A. Gooch, Fort Worth, Texas 
Josh H. Groce, San Antonio, Texas 
Edson L. Haines, Toronto, Canada 
Robert P. Hobson, Louisville, Kentucky 
Lon Hocker, St. Louis, Missouri 
Wyatt Jacobs, Chicago, Illinois 
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William E. Knepper, Columbus, Ohio 

Edward W. Kuhn, Memphis, Tennessee 

R: Newell Lusby, New York, New York 

Franklin J. Marryott, Boston, Massachusetts 

Robert T. Mautz, Portland, Oregon 

Royce G. Rowe, Chicago, Illinois 

Edward H. Schroeder, Skokie, Illinois 

Joseph L. Spray, Los Angeles, California 

Wayne E. Stichter, Toledo, Ohio 

Willas L. Vermilion, Hartford, Connecticut 

George I. Whitehead, Jr., New York, New York 

George W. Yancey, Birmingham, Alabama 
Ex-Officio: Charles E. Pledger, Jr., Washington, D. 

Cc 


David L. Tressler, Chicago, Illinois 


FEDERAL RULES OF CIVIL PROCEDURE 
COMMITTEE 


Chairman: Josh H. Groce, San Antonio, Texas 
Vice-Chairman: Robert P. Hobson, Louisville, Ken- 
tucky 
Gordon R. Close, Chicago, Illinois 
Lawrason Driscoll, San Francisco, California 
Richard W. Galiher, Washington, D.C. 
John M. Goodwin, St. Louis, Missouri 
Robert L. Hubbard, Rock Island, Illinois 
Frank J. Knapp, Houston, Texas 
A. G. Seale, Baton Rouge, Louisiana 
Mark N. Turner, Buffalo, New York 
Ex-Officio: Walter Humkey, Miami, Florida 


AND SURETY INSURANCE 
COMMITTEE 


FIDELITY 


Chairman: Egbert L. Haywood, Durham, North 
Carolina 

Vice-Chairman: Edwin Cassem, Omaha, Nebraska 
Byrne A. Bowman, Oklahoma City, Oklahoma 
Paul Campbell, Jr., Chattanooga, Tennessee 
James A. Culbertson, Cincinnati, Ohio 
W. Braxton Dew, Hartford, Connecticut 
James A. Dixon, Miami, Florida 
Griffin T. Garnett, Jr., Arlington, Virginia 
John H. Hall, Dallas, Texas 
John W. Joanis, Stevens Point, Wisconsin 
R. Emmett Kerrigan, New Orleans, Louisiana 
Erle A. Kightlinger, Indianapolis, Indiana 
J. Lance Lazonby, Gainesville, Florida 
Robert E. Leake, Jr., New Orleans, Louisiana 
Walter A. Mansfield, Detroit, Michigan 
J. Paul McNamara, Columbus, Ohio 
Arthur A. Park, San Francisco, California 
Al G. Rives, Birmingham, Alabama 
Royce G. Rowe, Chicago, Illinois 
William E, Suddath, Jr., Jackson, Mississippi 
Kenneth E. Ure, Fort Worth, Texas 
Laurent K. Varnum, Grand Rapids, Michigan 
Alfred J. Westberg, Seattle, Washington 
Morris E. White, Tampa, Florida 
Jack N. Willson, Dallas, Texas 

Ex-Officio: F. Carter Johnson, Jr., New Orleans, 

Louisiana 


FINANCIAL RESPONSIBILITY COMMITTEF 


Chairman: Marcus Abramson, New York, New York 
Vice-Chairman: W. Neal Baird, Atlanta, Georgia 
Palmer Benson, St. Paul, Minnesota 
Lawrence Burns, Jr., Coshocton, Ohio 
Robert C. Carlson, Los Angeles, California 
James Dempsey, White Plains, New York 
James A. Dixon, Miami, Florida 
James B. Donovan, New York, New York 
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John C. Graham, Hartford, Connecticut 

Charles Kelly Guild, Q.C., Vancouver, Canada 

J. T. Hammond, Benton Harbor, Michigan 

W. L. Kemper, Houston, Texas 

Charles M. Kirkham, St. Louis, Missouri 

John W. Maddox, Rome, Georgia 

Edward T. O'Neill, Fond dt: Lac, Wisconsin 

H. Beale Rollins, Baltimore, Maryland 

William Rosenberger, Jr., Lynchburg, Virginia 

Philip J. Schneider, Cincinnati, Ohio 

James T. Smith, Midland, Texas 

Oliver P. Stockwell, Lake Charles, Louisiana 

William E. Suddath, Jr., Jackson, Mississippi 
Ex-Officio: J. Kirby Smith, Dallas, Texas 


FIRE AND INLAND MARINE INSURANCE 
COMMITTEE 


Chairman: John J. Killea, New York, New York 
Vice-Chairman: John P. Gorman, Chicago, Illinois 
Francis Carroll, San Francisco, California 
Ray R. Christensen, Salt Lake City, Utah 

Cale Crowley, Billings, Montana 
George M. Etheridge, Jr., Meridian, Mississippi 
Robert C. Foulston, Wichita, Kansas 
Frank Seth Hurd, Cleveland, Ohio 
Quentin Keith, Beaumont, Texas 
Elmer E. Klaprat, Wausau, Wisconsin 
William H. Lamme, Fremont, Nebraska 
John G. McKay, Jr., Miami, Florida 
Earl T. Thomas, Jackson, Mississippi 
Willas L. Vermilion, Hartford, Connecticut 
Garl Watkins, Seattle, Washington 
R. A. Wilson, Amarillo, Texas 

Ex-Officio: David L. Tressler, Chicago, Illinois 


HOME OFFICE COUNSEL COMMITTEE 


Chairman: C. A. DesChamps, San Francisco, Cali- 
fornia 
Vice-Chairman: Alanson R. Fredericks, New York, 
New York 
Milton A. Albert, Baltimore, Maryland 
James P. Allen, Jr., Boston, Massachusetts 
Milton L. Baier, Buffalo, New York 
L. J. Carey, Detroit, Michigan 
Herbert F. Dimond, New York, New York 
J. Ralph Dykes, New York, New York 
Robert E. Early, Los Angeles, California 
Ernest W. Fields, New York, New York 
Elmer E. Klaprat, Wausau, Wisconsin 
Elmer B. McCahan, Jr., Baltimore, Maryland 
Edward H. Schroeder, Skokie, Illinois 
Gordon H. Snow, Los Angeles, California 
Joseph R. Stewart, Kansas City, Missouri 
Price H. Topping, New York, New York 
Francis Van Orman, Newark, New Jersey 
Ex-Officio: Harold Scott Baile, Philadelphia, Penn- 
sylvania 


JOURNAL COMMITTEE 


Chairman: Gordon H. Snow, Los Angeles, California 
Vice-Chairman: Josh H. Groce, San Antonio, Texas 
Editor Emeritus: George W. Yancey, Birmingham, 
Alabama 
James P. Allen, Jr., Boston, Massachusetts 
Richard S. Gibbs, Milwaukee, Wisconsin 
Allan P. Gowan, Glens Falls, New York 
William M. O’Bryan, Fort Lauderdale, Florida 
Thomas N. Phelan, Q.C., Toronto, Canada 
Wayne Veatch, ‘Los Angeles, California 
Thomas B. Whaley, Columbia, South Carolina 
Editor and Ex-Officio Member: William E. Knep- 
per, Columbus, Ohio 
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LIFE INSURANCE COMMITTEE 


Chairman: Arthur Crownover, Jr., Nashville, Ten- 


nessee 
Vice-Chairman: Rowland H. Long, Springfield, 
Massachusetts 


Howard G. Barker, Fort Worth, Texas 

Alex Cheek, Oklahoma City, Oklahoma 

A. R. Christovich, Jr., New Orleans, Louisiana 

Mort L. Clopton, Los Angeles, California 

A. C. Epps, Richmond, Virginia 

G. P. Gongwer, Ashland, Ohio 

Paul M. Hassett, Buffalo, New York 

T. Payne Kelly, Jr., Tampa, Florida 

Wiley E. Mayne, Sioux City, Iowa 

Ivan V. Merrick, Kansas City, Missouri 

John M. Moelmann, Chicago, Illinois 

Denis McGinn, Escanaba, Michigan 

Junior O'Mara, Jackson, Mississippi 

Oscar A. Stephens, Youngstown, Ohio 

Price H. Topping, New York, New York 

Francis Van Orman, Newark, New Jersey 

Joseph F. Weis, Pittsburgh, Pennsylvania 

Charles W. Wilson, Baton Rouge, Louisiana 

Frank M. Young, Birmingham, Alabama 
Ex-Officio: J. H. Gongwer, Mansfield, Ohio 


MALPRACTICE INSURANCE COMMITTEE 


Chairman: Wallace E. Sedgwick, San Francisco, Cal- 
ifornia 
Vice-Chairman: Pinkney Grissom, Dallas, Texas 
St. Clair Adams, Jr., New Orleans, Louisiana 
Paul F. Ahlers, Des Moines, Iowa 
Emile Zola Berman, New York, New York 
A. Lee Bradford, Miami, Florida 
Ben O. Duggan, Jr., Chattanooga, Tennessee 
Kraft W. Eidman, Houston, Texas 
John W. Fleming, Fort Lauderdale, Florida 
Robert C. Hobson, Louisville, Kentucky 
J. Sterling Hutcheson, San Diego, California 
David C. Marcus, Beaumont, Texas 
Edgar A. Neely, Jr., Atlanta, Georgia 
Truman B. Rucker, Tulsa, Oklahoma 
J. V. Schaffeneggar, Chicago, Illinois 
Breard, Snellings, New Orleans, Louisiana 
O. O. Touchstone, Dallas, Texas 
J. Toll Underwood, Houston, Texas 
Martin L. Wolf, Seattle, Washington 
Flavel A. Wright, Lincoln, Nebraska 
Ex-Officio: G. Cameron Buchanan, Detroit, Michi- 
gan 


MARINE INSURANCE COMMITTEE 


Chairman: Stuart B. Bradley, Chicago, Illinois 
Vice-Chairman: A. J. Waechter, Jr., New Orleans, 
Louisiana 
John M. Aherne, New York, New York 
Eugene H. Beebe, Honolulu, Hawaii 
Jean deGrandpre, Montreal, Canada 
William A. Gillen, Tampa, Florida 
Wilbur H. Hecht, New York, New York 
Lee C. Hinslea, Cleveland, Ohio 
George L. Ingalls, Binghamton, New York 
Stanley B. Long, Seattle, Washington 
Wilder Lucas, St. Louis, Missouri 
Richard B. Montgomery, New Orleans, Louisi- 
ana 
Thomas F. Mount, Philadelphia, Pennsylvania 
Robert M. Nelson, Memphis, Tennessee 
W. Ford Reese, New Orleans, Louisiana 
Preston Shirley, Galveston, Texas 
Raymond G. Stanbury, Los Angeles, California 
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Gordon H. Sweany, Seattle, Washington 
Benjamin W. Yancey, New Orleans, Louisiana 
Ex-Officio: Walter Humkey, Miami, Florida 


MEMBERSHIP ELIGIBILITY COMMITTEE 


Chairman: Forrest A. Betts, Los Angeles, California 
Vice-Chairman: J. A. Gooch, Fort Worth, Texas 
Alvin R. Christovich, New Orleans, Louisiana 
Lester P. Dodd, Detroit, Michigan 
Pat H. Eager, Jr., Jackson, Mississippi 
Adrian T. Hewitt, Q.C., Ottawa, Canada 
Paul J. McGough, Minneapolis, Minnesota 
A. Frank O’Kelley, Tallahassee, Florida 
Wayne E. Stichter, Toledo, Ohio 
George I. Whitehead, Jr., New York, New York 
Ex-Officio: Charles E. Pledger, Jr., Washington, D. 
C. 


MEMORIAL COMMITTEE 


Chairman: F. B. Baylor, Linceln, Nebraska 
Vice-Chairman: L. Duncan Lloyd, Chicago, Illinois 
Pat H. Eager, Jr., Jackson, Mississippi 
Gerald P. Hayes, Milwaukee, Wisconsin 
Joseph A. Spray, Los Angeles, California 
George W. Yancey, Birmingham, Alabama 


NUCLEAR ENERGY COMMITTEE 


Chairman: James P. Allen, Jr., Boston, Massachu- 
setts 
Vice-Chairman: Richard C. Wagner, New York, 
New York 
Hamlet J. Barry, Jr., Denver, Colorado 
Walter P. Gewin, Tuscaloosa, Alabama 
Phillips L. Goldsborough, III, Baltimore, 
Maryland 
George M. Jones, Youngstown, Ohio 
Ambrose B. Kelly, Providence, Rhode Island 
lohn E. Linster, Wausau, Wisconsin 
L. Duncan Lloyd, Chicago, Illinois 
Clarence I. Lord, Trenton, New Jersey 
Edward A. McDermott, Dubuque, Iowa 
Thomas W. Wassell, Dallas, Texas 
J. Olin White, Nashville, Tennessee 
Ex-Officio: Harley J. McNeal, Cleveland, Ohio 


PRACTICE AND PROCEDURE COMMITTEE 


Chairman: Douglas Stripp, Kansas City, Missouri 
Vice-Chairman: S. Burns Weston, Cleveland, Ohio 
Robert Lee Ager, Seattle, Washington 
Virgil Bozeman, Moline, Illinois 
Don W. Burington, Mason City, Towa 
Donald L. Case, Dallas, Texas 
Lowell C. Davis, Sidney, Nebraska 
J. C. Deacon, Jonesboro, Arkansas 
Cody Fowler, Tampa, Florida 
Perry L. Fuller, Chicago, Illinois 
Don J. Hanson, Salt Lake City, Utah 
Joseph H. Hinshaw, Chicago, Illinois 
Lon Hocker, St. Louis, Missouri 
Rudolph Janata, Jr., Columbus, Ohio 
Paul T. Keller, Helena, Montana 
Bernard F. Ladon, San Antonio, Texas 
J. Marshall Leydon, Boston, Massachusetts 
James H. O'Connor, Syracuse, New York 
Thomas R. Prewitt, Memphis, ‘Tennessee 
Tom Sealy, Midland, Texas 
Cicero C. Sessions, New Orleans, Louisiana 
Victor D. Werner, New York, New York 
Ex-Officio: Harley J. McNeal, Cleveland, Ohio 
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WORKMEN’S COMPENSATION AND 
EMPLOYMENT INSURANCE COMMITTEE 


Chairman: V. C. Enteman, Newark, New Jersey 
Vice-Chairman: Jesse W. Benton, Jr., Short Hills, 
New Jersey 


SENIOR ADVISORY COMMITTEE 


Chairman: G. Arthur Blanchet, New York, New 
York 
F. B. Baylor, Lincoln, Nebraska 
Forrest A. Betts, Los Angeles, California 


Alvin R. Christovich, New Orleans, Louisiana 
Milo H. Crawford, Detroit, Michigan 

J. Roy Dickie, Winter Park, Florida 

Lester P. Dodd, Detroit, Michigan 

Pat H. Eager, Jr., Jackson, Mississippi 

J. A. Gooch, Fort Worth, Texas 

Gerald P. Hayes, Milwaukee, Wisconsin 

John A. Kluwin, Milwaukee, Wisconsin 

L. Duncan Lloyd, Chicago, Illinois 

Walter R. Mayne, St. Louis, Missouri 
Stanley C. Morris, Charleston, West Virginia 
Paul J. McGough, Minneapolis, Minnesota 
Charles E. Pledger, Jr., Washington, D. C. 
Joseph A. Spray, Los Angeles, California 
Wayne E. Stichter, Toledo, Ohio 

Lowell White, Denver, Colorado 

George W. Yancey, Birmingham, Alabama 


Harold A. Bateman, Dallas,-Texas 

Clarence R. Conklin, Chicago, Illinois 

Francis P. Conroy, Jacksonville, Florida 

Meyer Fix, Rochester, New York 

W. W. Gibson, Amarillo, Texas 

Richard E. Gray, Jr., Dallas, Texas 

Eldon V. McPharlin, Los Angeles, California 

Robert E. Plunkett, Detroit, Michigan 

William Tinker, Wichita, Kansas 

William B. Weisell, Indianapolis, Indiana 

W. Hamilton Whiteford, Baltimore, Maryland 

Marvin Williams, Jr., Birmingham, Alabama 

Robert R. Williams, Jr., Asheville, North 
Carolina 

Carl F. Wymore, Kansas City, Missouri 

George D. Young, Milwaukee, Wisconsin 

David Lloyd Zook, Greensburg, Pennsylvania 


Ex-Officio: David L. Tressler, Chicago, Illinois 








New York Mid-Winter Luncheon 


The nineteenth annual mid-winter cocktail party and luncheon for 
all members of the Association and their families and guests will be held 
on Saturday, January 28, 1961, at the Hotel Plaza, 59th Street and 5th 
Avenue, New York, with the reception starting at 12:00 noon and the 


luncheon starting at 1:00 o'clock p.m. 


As usual, notices will be mailed to all members in New York, New 
Jersey, Pennsylvania and Connecticut. Others desiring to attend should 
write to Chairman Price H. Topping, 50 Union Square, New York 3, 


New York, for reservations. 


Serving with Mr. Topping on the permanent committee on arrange- 
ments are Milton L. Baier and Ernest W. Fields. 
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Biographical Sketches of Newly Elected Officers 


President 


DENMAN Moopy, 1600 Esperson Building, Hous- 
ton 2, Texas. Born San Antonio, Texas, January 
11, 1909. Married Edna Lewis, August 22, 1930; 
three daughters, Teddy, Bebe and Rhetta; one 
son, Danny. Received LL.B. University of Texas, 
1933; admitted to practice in Texas in 1933 and 
before the Supreme Court of the United States in 
1950. Partner in the firm of Baker, Botts, Andrews 
& Shepherd. Member of State Bar of Texas; Ameri- 
can Bar Association; Fellow of the American Col- 
lege of Trial Lawyers (Board of Regents, 1952-58) ; 
Houston Bar Association (President, 1956); Phi 
Delta Phi. Member of Army Air Corps, World 
War II, 1942-46, being in the Judge Advocate Gen- 
eral's Department at the conclusion of the War 
with rank of Major. Member of I.A.1.C. since 1947. 


President-Elect 


PAYNE Karr, 1411 Fourth Avenue Building, Se- 
attle 1, Washington. Born Seattle, Washington, 
February 15, 1909. Married Susan H. Fitch, Feb- 
ruary 2, 1933; two daughters, Mrs. Robert L. Man- 
lowe and Cindy; two sons, Bob and Bill. Received 
A.B., University of Washington, 1929; LL.B. George 
Washington University, 1932; admitted to practice, 
1932. Member of firm of Karr, Tuttle, Campbell, 
Koch & Granberg. Member of American, Wash- 
ington State and Seattle Bar Associations; Fellow 
of the American College of Trial Lawyers; Ameri- 
can Judicature Society; Phi Delta Phi; Order of 
the Coif. Member of I.A.1.C. since 1938. 


Vice President 


E. A. Cowrr, 690 Asylum Avenue, Hartford 15, 
Connecticut. Born Ogdensburg, New York, Au- 
gust 2, 1903. Received B.S. Clarkson College, 1925; 
LL.B. New York Law School, 1929. Employed by 
Hartford Accident and Indemnity Company since 
1925. Presently Vice President in charge of Claim 
Department. Member of I.A.1.C. since 1954. 


Executive Committee 


G. CAMERON BUCHANAN, 2217 First National 
Building, Detroit 26, Michigan. Born Ontario, Can- 
ada, October 12, 1906. Married Helen G. Mansfield, 
August 12, 1933. Two sons, Cameron and Dean. 


Attended Wayne State University, Detroit College 
of Law; received LL.B. January, 1930; admitted to 
practice in Michigan, 1930; admitted to United 
States Supreme Court. Partner in firm of Alexan- 
der, Buchanan & Conklin. Member of State Bar of 
Michigan; American Bar Association; Fellow of the 
American College of Trial Lawyers; Director of 
the Detroit Bar Association; Vice-President and 
Trustee of the Detroit College of Law; member of 
the Council of the Negligence Section of the State 
Bar of Michigan; member of the Detroit Club and 
Detroit Athletic Club. Member of I.A.1.C. since 
1944. . 


Hartey J. McNear, 520 Williamson Building, 
Cleveland, Ohio. Born Birmingham, Alabama, Jan- 
uary 4, 1911; preparatory education, University of 
Michigan (A.B., 1932); legal education University 
of Michigan Law School, University of Wisconsin 
Law School and Western Reserve Law School 
(LL.B., 1936); University of Michigan Medical 
School and Western Reserve University Medical 
School. Fraternity: Phi Delta Phi. Captain, Judge 
Advocate General’s Dept., Army of U.S., 1942-45. 
Lecturer, Medical Jurisprudence, Western Reserve 
University Medical School and Dental School, 1946. 
Member: Cleveland, Cuyahoga, Ohio State and 
American Bar Associations; Association of Insurance 
Attorneys; International Academy of Trial Lawyers; 
Federation of Insurance Counsel; Fellow, American 
College of Trial Lawyers; International Bar Associ- 
ation, National Association of Railroad Trial Coun- 
sel; Fellow, Academy of Forensic Sciences; Federal 
Bar Association; Founding Fellow, Law Science 
Academy; Law-Science Foundation; American Judi- 
cature Society. Member of I.A.1.C. since 1937. 


J. Kirsy Smitn, 1100 Employers Insurance Build- 
ing, Dallas 2, Texas. Born Port Arthur, Texas, Au- 
gust 30, 1911; graduated New Mexico Military In- 
stitute. Received LL.B. Southern Methodist Uni- 
versity School of Law, 1938. Married Aileen Graves; 
two children, J. Kirby, Jr., and Kathleen. Security 
Mutual Casualty Company 1939-42; U.S. Army For- 
eign Claim Service, ETO, rank of major; associated 
Crowley, Gambill & Smith 1946-47; Cantey, Hanger, 
Johnson, Scarborough & Gooch 1947-52. Texas Em- 
ployers’ Insurance Association, Employers Casualty 
Company and Employers National Insurance Com- 
pany 1952—, General Counsel 1958. Admitted to 
State and Federal Courts. Member of Texas State 
Bar, Dallas Bar Association and American Bar 
Association. Member of I.A.1.C. since 1954. 
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ATTORNEYS— 

FIFTH AMENDMENT PLEA RESULTS 
IN DISBARMENT OF ATTORNEY 

IN INVESTIGATION OF 
CONTINGENT FEES 


In re Cohen, 199 N.Y.S. 2d 658, 166 N.E. 
2d 672 (1960) 


By an order of the New York Appellate 
Division, Second Department, Cohen was 
disbarred from the practice of law, the dis- 
barment order having been made after a 
hearing and on finding that he had refused 
to answer pertinent questions put to him 
during a judicial inquiry and investigation 
ordered by the Appellate Division and held 
before a Supreme Court justice assigned by 
that court. The inquiry and investigation 
was concerned with charges of alleged il- 
legal, corrupt, and unethical practices and 
of alleged conduct prejudicial to the ad- 
ministration of justice by attorneys and 
others acting with them in the Coun- 
ty of Kings, where Cohen had his law of- 
fice. The inquiry and investigation was the 
result of a petition of the Brooklyn Bar As- 
sociation (presented after its own investi- 
gation) of serious abuses and unethical 
practices with respect to procurement of 
negligence cases on a contingent fee basis 
and with respect to the prosecution of such 
cases. Cohen appeared before the Supreme 
Court justice presiding at the inquiry rep- 
resented by his own counsel and, after 
answering a few preliminary questions, on 
advice of counsel he refused to answer 
about 60 questions on the ground that an- 
swers might tend to incriminate or degrade 
him or expose him to a penalty or forfei- 
ture. Those unanswered questions related 
to the identity of his law partners, associ- 
ates and employees, to his possession of 
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certain records, to any destruction of such 
records, to his bank accounts, to his pay- 
ing police officers or others for referring 
claimants to him, to his paying insurance 
company employees for referring cases to 
him and to his promising to pay any “lay 
person” ten percent of recoveries of settle- 
ment. Cohen and his counsel were warned 
that “serious consequences” might flow 
from his refusal to answer. Thereafter the 
disbarment proceeding commenced result- 
ing in his disbarment. Cohen took the po- 
sition that the only issue involved was 
whether or not he was within his rights in 
pleading the privilege against self-incrim- 
ination. However, the Court of Appeals of 
New York held that the case was not so 
simple and that while he undoubtedly had 
the right to assert the privilege and to with- 
hold any incriminating answers, neverthe- 
less, by reason of his special position as a 
lawyer his pleading of the privilege against 
self-incrimination amounted to a breach of 
the condition upon which depended the 
privilege of his membership in the bar. The 
court observed that its control over a law- 
yer’s professional life derives from his rela- 
tion to the court. The court commented: 


“The key word is ‘duty’ and the im- 
position on a lawyer by tradition and 
positive law of strict and special duties 
produces this situation where, at the very 
time he is exercising a common privilege 
of every citizen in refusing to answer in- 
criminating inquires, he is failing in his 
duty as a lawyer and endangering his 
professional life. Breach of the special 
duty brings a special penalty.***” 


The disbarment was upheld, Judge Fuld 
dissenting. 
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AUTOMOBILE INSURANCE— 
COOPERATION CLAUSE 


Ciaccio v. Norfolk and Dedham Mutual 
Vire Ins. Co., 158 A.2d 277 (R.1., 1960) 


Insurer issued a liability insurance policy 
to one Blanchette and while the policy was 
in force the automobile covered thereby col- 
lided with an automobile in which the 
plaintiffs were riding, as a result of which 
collision the plaintiffs sustained personal 
injuries and property damage. The plain- 
tiffs prosecuted their claims against Blanch- 
ette and, pursuant to the terms of the poli- 
cy, he was required to cooperate with the 
insurer and to assist in making settlement 
and securing and giving evidence. From 
the very beginning Blanchette maintained 
that he was not the operator of the auto- 
mobile, that he did not know who the op- 
erator was and that the automobile had 
been stolen by some person unknown to 
him. Relying on these statements the in- 
surer undertook to represent Blanchette in 
the negligence action but received permis- 
sion of the court prior to trial to withdraw 
when the insurer became convinced that 
Blanchette was, in fact, the driver. Blanch- 
ette continued to maintain that he was not 
the driver. In the negligence cases against 
Blanchette the jury found for the present 
plaintiffs and, the judgments rendered on 
the verdicts having remain unsatisfied, the 
plaintiffs brought direct actions against the 
insurer. The plaintiffs obtained judgments 
against the insurer from which exceptions 
were taken and, on appeal, the Supreme 
Court of Rhode Island sustained such ex- 
ceptions with direction for the showing of 
cause why the cases should not be remitted 
to the lower court with direction to enter 
judgment for the insurer. The court states: 


“***We cannot agree that a client, 
whether of an insurance company or of 
any lawyer for that matter, can be said 
to have cooperated and assisted in his 
defense merely because he persisted in a 
false story for the conclusion of litiga- 
tion. While it is true that falsehoods are 
often exposed by discrepancies or incon- 
sistencies in the statements of the witness 
himself, quite often the truth must be 
established by independent evidence, and 
the stubborn refusal to abandon an un- 
truth so exposed cannot enhance its dig- 
nity. Therefore truthful rather than con- 
sistent testimony is the test of coopera- 
tion, and when the trial justice stated 
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that there is no testimony to contradict 
Blanchette’s cooperation he clearly over- 
looked and obviously failed to weigh a 
considerable amount of testimony as to 
the negligence actions, which, by reason 
of its introduction in the instant cases, 
was his duty to consider.” 





AUTOMOBILE INSURANCE— 
COVERAGE EXTENDED TO 
DAUGHTER OF NAMED INSURED 
WHILE DRIVING 

STOLEN AUTOMOBILE 


Sperling v. Great American Indemnity 
Company, 199 N.Y.S. 2d 465, 166 N.E. 2d 
482 (1960) 


Sperling was killed in an automible ac- 
cident as a result of a collision between his 
automobile and that driven by Christine 
Nystrom, the daughter of the named in- 
sured in a “family automobile policy” is- 
sued by defendant insurer. However, at the 
time of the accident Christine was driving 
a stolen automobile and was attempting to 
outrace a police car when she struck Sper- 
ling’s vehicle. The insurer refused to de- 
fend the wrongful death action against 
Christine disclaiming liability on the poli- 
cy, and refused to pay any part of the judg- 
ment entered against her. The plaintiff 
(administratrix of Sperling’s estate) there- 
upon commenced the instant action to re- 
cover policy limits in partial satisfaction of 
the judgment. The policy included, as an 
insured, with respect to a non-owned auto- 
mobile: “Any relative, but only with re- 
spect to a private passénger automobile or 
trailer not regularly furnished for the use 
of such relative.” While conceding that 
the stolen automobile was not regularly 
furnished for the use of Christine, since it 
was stolen, the insurer contended that the 
word “furnished” implies consent and per- 
mission so that the phrase “not regularly 
furnished for the use of” can only be in- 
terpreted to mean an automobile volun- 
tarily supplied by the owner to such rela- 
tive for occasional as distinguished from 
regular use. The Court of Appeals of New 
York held that permission to use a non- 
owned automobile was not made a condi- 
tion of coverage with respect to a relative 
of the named insured and that the manner 
in which the daughter acquired the vehicle 
had nothing to do with her liability for 
its negligent operation. Judges Foster, 
Fuld and Van Voorhis dissented. 
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AUTOMOBILE INSURANCE— 
INVOLUNTARY REFLEX IN 
PRESENCE OF WASP HELD TO BE 
NORMAL AND PRUDENT 
HUMAN CONDUCT 


Lussan v. Grain Dealers Mutual Insurance 
Company, — F. 2d. (5 Cir., 1960) 


Insurer was the sole defendant in a di- 
rect action brought by a guest passenger of 
insured’s vehicle for simple negligence caus- 
ing personal injuries. While insured was 
driving his automobile a wasp suddenly 
flew in through the window and, insured, 
fearing that he might be stung, swatted at 
the wasp. Momentarily insured thought the 
wasp was disposed of but suddenly another 
passenger looked down and _ hollered, 
“Watch it, it is still alive.” Instinctively 
the insured looked down at the foor board 
and, in doing so, he collided with a parked 
vehicle causing injury to plaintiff. The 
wasp did not actually sting or alight upon 
the insured. The jury returned a verdict 
in favor of defendant insurer and the Fifth 
Circuit Court of Appeals affirmed, saying: 


“In this simple case in the search for 
the negative limits of the inference open 
to the so-called reasonable man, we deal 
with a situation known and experienced 
by all—the involuntary reflex responses 
by which nature protects life from harm 
or apprehended harm. In a philosophi- 
cal way it may be that nature has here 
elevated the instinct of self-preservation 
to a plane above the duty to refrain from 
harming others. It is here where man 
through law and ordered society steps in. 
But in stepping in, man, through law, 
has erected as the standard of perform- 
ance, not what had to be done to avoid 
damage, but that which prudent human 
beings would have done or not done. 

At times the judgment of the common 
man—voiced through the jury or other 
trier of fact—on what the prudent man 
should have done will be to deny to the 
individual concerned a legal justification 
for his perfectly human instinctive re- 
sponse. At other times what is actually 
usual may be equated with that which 
is legally prudent. 

That is what occurred here. A wasp 
became the object of apprehended harm. 
Protective responses were instinctive and 
natural and swift. True, this diverted 
driver and his attention from other harm 
and other duties. But the jury in these 


INSURANCE COUNSEL JOURNAL 


October, 1960 


circumstances under unchallenged in- 
struction on legal standards concluded 
that this was normal and prudent hu- 
man conduct. What better way is there 
to judge of this?” 
For a case involving a similar ruling refer- 
ence is made to Heerman v. Burke, 226 F. 
2d 935 (8 Cir., 1959), discussed in 27 Ins. 
Counsel J. 5 (January, 1960). (Contribut- 
ed by Richard B. Montgomery, New Or- 
leans, Louisiana) . 





AUTOMOBILE INSURANCE— 
NEGLIGENT SIGNALING COMES 
WITHIN SCOPE OF OWNERSHIP, 
MAINTENANCE OR USE OF 
MOTOR VEHICLE 


Kanios v. Frederick, 103 N.W. 2d 114 (Wis. 
1960) . 


The plaintiff was injured in an intersec- 
tion accident while riding as a passenger 
and brought suit against her host and the 
other automobile involved. The defend- 
ants impleaded the driver of a county high- 
way sweeper, which was parked at the in- 
tersection, and its insurer, Mutual Service 
Casualty Company (the latter being pur- 
suant to Wisconsin’s direct action statute) . 
The driver of the sweeper, it was alleged, 
was negligent in signaling the plaintiff's 
host to proceed across the intersection. Mu- 
tual Service on a motion for summary judg- 
ment to dismiss the cross-complaint against 
them contended that the driver of the 
sweeper was not covered by their policy 
because any act of his in signaling was in 
no way associated with the “ownership, 
maintenance or use” of the vehicle. The 
Supreme Court of Wisconsin held that the 
act of signaling did constitute use of the 
vehicle and, therefore, that there was cov- 
erage. The court stated: 


“***Whether Bruch (the sweeper driv- 
er) was motivated by duty, courtesy, im- 
patience, or desire to protect his own 
safety, his signal was of the sort that one 
user of the highway customarily gives to 
another for some purpose connected with 
his own use of the highway. Such signals, 
we conclude, are incidents of operation 
of a vehicle. Injuries caused by such sig- 
nals, if negligently given, arise out of the 
use of the vehicle.***” 


(Contributed by E. E. Klaprat, Wausau, 
Wisconsin) 
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AUTOMOBILE INSURANCE— 
NOTICE PROVISION VIOLATED 


State Farm Mutual Automobile Ins. Co. v. 
Ranson 121 So. 2d 175 (Fla., 1960). 


Plaintiff insured allegedly struck the hand 
of a police officer who was directing traffic 
on December 12, 1955. Plaintiff contends 
that the first knowledge that he had of the 
accident was February 6, 1956, when he 
was served with a summons charging him 
with “failing to reduce speed to avoid a 
collision” and on this date plaintiff met 
the officer whom he allegedly had hit, post- 
ed bond, but he apparently did not consid- 
er the incident worthy of reporting to his 
insurer, the defendant. On March 25, 1957, 
plaintiff received a letter from the officer’s 
attorneys demanding damages for injury to 
the hand and plaintiff then notified de- 
fendant insurer. Defendant insurer dis- 
claimed responsibility to defend this suit 
because of failure to give notice of the ac- 
cident as soon as practicable and plaintiff 
insured brought action under declaratory 
judgment act for an interpretation of his 
rights under the subject policy. The lower 
court held for plaintiff insured and decreed 
that the insurer was obligated to defend 
the suit brought by the police officer. On 
appeal the District Court of Appeal of Flo- 
rida reversed he lower court holding that 
under the facts of this case notice had not 
been given the insurer “as soon as prac- 
ticable”, the court having observed that the 
difference in weeks and sometime even 
days, in notification to an insurer of an ac- 
cident, may well determine the success and 
ability of the insurer in ascertaining the 
facts surrounding the accident. (Contri- 
buted by Harry ‘I’. Gray, Jacksonville, Flo- 
rida) . 


DAMAGES— 

WIFE DENIED RECOVERY FOR 
LOSS OF CONSORTIUM 

OF HUSBAND 


Smith v. United Construction Workers, Dis- 
trict 50, 122 So. 2d 153 (Ala., 1960). 


Wife brought suit against defendants 
seeking damages for loss of consortium of 
her husband who was injured as a result 
of an assault and battery alleged to have 
been committed upon him by the defend- 
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ants. From a lower court judgment sus- 
taining demurrer, the plaintiff appealed 
raising one question: May the wife of a 
man injured by a tortious act of a third 
person maintain an action in Alabama for 
loss of consortium of her husband against 
the tort-feasor? The argument was made 
that while the wife had no cause of action 
for loss of consortium of her husband at 
common law this was because at common 
law she was considered a chattel belong- 
ing to her husband and he, on the other 
hand, could maintain such an action for 
loss of consortium. Therefore, it was argu- 
ed that there should be no such inconsis- 
tency. In holding that the wife could not 
maintain the action, the Supreme Court of 
Alabama stated: 


“***While there is some appeal in the 
argument and some merit to the conten- 
tion that the law is inconsistent in this 
respect, the common law of England is in 
force in this state except as changed by 
statute.” 


A similar ruling is to be found in Neuberg 
v. Bobowitz, 162 A.2d 662 (Pa., 1960), 
wherein a wife’s claim for damages for loss 
of her husband’s consortium by negligent 
act was denied. (Contributed by George 
W. Yancey, Birmingham, Alabama, Editor 
Emeritus of the Insurance Counsel Journ- 
al). 


DISCOVERY— 

FAILURE TO COMPLY STRICTLY 
WITH FEDERAL RULE 
CONSTITUTES WAIVER OF 
OBJECTIONS TO INTERROGATORY 
Baxter v. Vick, 25 F.R.D. 229 (E.D. Pa., 
1960) . 


In malpractice suit against a hospital, 
plaintiff filed an  interrogatory asking 
whether the hospital’s liability policy per- 
mitted the defense of charitable immunity 
without the hospital’s consent. It went 
further and asked whether consent had 
been granted, and if so, by whom, how and 
when. The hospital in dus time replied: 
“Not answered under advice of counsel’. 
The plaintiff then moved the court to re- 
quire an answer, and the defendant object- 
ed on the ground that the insurance policy 
was irrelevant to the issues in the malprac- 
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tice case, and that the policy was privileged. 
The court, contrary to the state rule under 
similar situations, held that since Rule 33 
of the Federal Rules of Civil Procedure 
provided for a method of objecting to in- 
terrogatories, this was the exclusive method, 
and in view of the defendant’s failure to 
pursue its remedy under Rule 33, it waived 
any objections to giving the information. 
See, also, Cozier v. Amercian Airlines, Inc., 
25 F.R.D. 268 (S.D. N.Y., 1960), for a sim- 
ilar ruling wherein the court held that fail- 
ure to object to interrogatories amounted 
to a waiver of the impropriety thereof. Un- 
der the foregoing cases, a litigant should 
think twice before undertaking to determ- 
ine unilaterally the propriety of an inter- 
rogatory and refuse to answer it. The pro- 
visions of Rule 33 should be carefully com- 
plied with or, otherwise, there can be a 
waiver of perfectly valid objection. (Con- 
tributed by Josh H. Groce, San Antonio, 
Texas, Southwestern Regional Editor and 
Vice-Chairman of the Journal Committee) . 





JURY VERDICT— 

SHORT PERIOD OF DELIBERATION 
DOES NOT CONSTITUTE 
MISCONDUCT 


Patten v. Newton, 159 A. 2d 809 (N.H., 
1960) . 


A pedestrian brought suit for personal 
injuries sustained when he was struck by 
the defendant’s motor vehicle. ‘There was 
a trial by jury, following a view, resulting 
in a verdict for the defendant. The plain- 
tiff moved for a new trial and to set aside 
the verdict on the ground that the jury 
failed to deliberate and dispassionately con- 
sider the evidence and that a juror was pre- 
judiced. ‘These motions were denied by the 
lower court and, on appeal, the lower court 
action was affirmed. ‘The Supreme Court 
of New Hampshire viewed the matter as 
‘‘a case of an expedious jury”. It appeared 
from the notes of the stenographer that 
the jury retired to the jury room in the 
afternoon at 3:13 and returned their verdict 
at 3:21, this period of eight minutes having 
been described by the court as “portal to 
portal time”. There was also testimony of 
a deputy sheriff that the period of jury de- 
liberation was “slightly over three min- 
utes”. The court observed that there is no 
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statute which prescribes the length of time 
that a jury should deliberate before reach- 
ing their verdict and that in some states 
they are permitted to do this without re- 
tirement from the jury box. Further, while 
a quick verdict may with other circum- 
stances indicate passion or prejudice, never- 
theless, promptness alone in returning a 
verdict is not the basis for a new trial for 
misconduct of the jury. 





LIABILITY— 
CUSTOMERS ARE NOT AGENTS OF 
SELF-SERVICE MARKET 


Bridgman v. Safeway Stores Inc., 2 Cal. 
Rptr. 146 (1960). 


Customer of self-service market claimed 
to have been injured when knocked to the 
floor by a stack of pumpkins while she was 
in the process of selecting one from the 
stack. On appeal from a judgment for the 
defendant in an action for personal injur- 
ies, the Supreme Court of California af- 
firmed the lower court judgment. The 
court reviewed the duties which the owner 
of a self-service store owes its customers, 
citing the general rule that the proprietor 
of a store who knows of, or by the exercise 
of reasonable care could discover, an arti- 
ficial condition upon his premises which 
he should forsee exposes his business visi- 
tors to an unreasonable risk, and who has no 
basis for believing that they will discover 
the condition or realize the risk involved, 
is under a duty to exercise ordinary care 
either to make the condition reasonably 
safe for their use or to give a warning ade- 
quate to enable them to avoid the harm. 
However, the court expressly disapproved 
of Robinson v. Atlantic & Pacific Tea Co., 
185 Misc. 571, 54 N.Y.S. 2d 42 (1945), af- 
firmed 269 App. Div. 977, 59 N.Y.S. 2d 290 
(1945), which contained language to the 
effect that the owner of a self-service store 
is liable to business invitees for injuries re- 
sulting from dangerous conditions caused 
by customers on the theory that, by permit- 
ting such customers to move articles on the 
shelf, the store owner constituted such cus- 
tomers his agents and was thus responsible 
for their careless acts. The California Su- 
preme Court observed that this statement 
was not supported by any authority, is in- 
consistent with the general principles pre- 
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viously discussed, and should not be fol- 
lowed in this case. (Contributed by Frank 
Woodhead, Los Angeles, California) . 





LIABILITY— 

ELECTRIC COMPANY UNDER 

NO DUTY TO PREVENT INJURY 
NOT REASONABLY FORESEEABLE 


Houston Lighting & Power Company vw. 
Brooks, 336 S.W. 2d 603 (1960) . 


Plaintiff, Brooks, was employed as a ce- 
ment finisher by a contractor engaged in 
the erection of a building in Houston, 
Texas. Defendant, Houston Lighting & 
Power Company, operating under a fran- 
chise for the City of Houston, owned and 
maintained a 12,000 volt electrical trans- 
mission line running above the street paral- 
lel to one end of the building under con- 
struction. The line had been erected and 
maintained in compliance with applicable 
city ordinances which incorporated provi- 
sions of the National Electrical Safety Code. 
Plaintiff was finishing cement, using a tool 
with a metal handle approximately 18 feet 
long. He permitted the end of the handle 
to come in contact with defendant’s high 
voltage wire and plaintiff was injured. The 
trial court entered judgment based on a 
jury verdict in favor of the plaintiff for 
$100,000.00 and this judgment was affirm- 
ed by the Court of Civil Appeals. The Su- 
preme Court of Texas reversed and entered 
judgment for Houston Lighting & Power 
Company, saying: 


“***We hold that the accident and 
injuries complained of were not in a leg- 
al sense foreseeable consequences of the 
acts or ommissions charged to petitioner, 
so whether we measure the duty by the 
measuring stick of foreseeability and say 
that the petitioner breached no duty it 
owed respondent and was therefore not 
negligent, or whether we say in any event 
petitioner’s conduct was not in any of 
the respects complained of a proximate 
cause of the unforeseeable consequences, 
we arrive at the conclusion that liability 
was not established.” 


In short, if the reason to anticipate injury 
is not established, then no duty arises to 
act to prevent such an unanticipated in- 
jury. (Contributed by R. Newell Lusby, 
New York, New York). 
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LIABILITY— 
EXCLUSION AS TO EMPLOYEE 
OF INSURED UPHELD 


Transport Insurance Co., v. Standard Oil 
Company of Texas, _.S. W. 2d... (Tex., 
1960) . 


Plaintiff, Annis, employed by the Trans- 
port Company of Texas (insured) drove a 
truck upon the premises of Standard Oil 
Company of Texas (Standard). Attached 
to the truck was a four compartment trail- 
er. While at Standard’s loading rack and 
while the fourth compartment of the trail- 
er was being filled with fuel, an explosion 
occurred in the fourth compartment which 
injured Annis. Transport Insurance Com- 
pany (insurer) had in force a comprehen- 
sive general automobile liability policy cov- 
ering the insured. Standard, upon being 
sued by Annis, claimed protection under 
the insured’s policy and upon being denied 
same sued on the basis that the insurer 
“agreed to defend any suit and pay on be- 
half of the insured all sums which the in- 
sured should become legally obligated to 
pay as damages because of bodily injury 
arising out of the use of said truck.” It was 
agreed that the use of said truck included 
the loading and unloading thereof and that 
any person using said vehicle with the per- 
mission of the named insured was an in- 
sured. The insurer refused to accept lia- 
bility in this matter on the ground that 
its policy expressly excluded coverage of a 
claim by an employee (Annis) of the nam- 
ed insured. The trial court held for the 
insurer. The Court of Civil Appeals, upon 
hearing, reversed and held for Standard. 
The Supreme Court of Texas reversed the 
Court of Civil Appeals saying that, “The 
clear and unambiguous terms of the policy 
hold that no employee of the named in- 
sured engaged in the named insured’s busi- 
ness can recover on the named insured’s 
policy against anyone included as an addi- 
tional insured.” Since Annis was an em- 
ployee of the named insured under the sub- 
ject policy, and was injured in the course 
of such employment, and since the exclu- 
sion in plain and unequivocal language 
provides that the policy affords no coverage 
against the claim of an employee of the in- 
sured, the judgment of the trial court in 
favor of the insurer should be affirmed. 
(Contributed by Gordon H. Snow, Los An- 
geles, California, Chairman of the Journal 
Committee) . 
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LIABILITY— 
KENTUCKY REFUSES TO EXTEND 
ATTRACTIVE NUISANCE DOCTRINE 


Hanners v. City of Ashland, 331 S.W. 2d 
729 (Ky., 1960). 

Plaintiff's son drowned while swimming 
in a reservoir maintained by the city of 
Ashland and the plaintiff brought suit con- 
tending that the reservoir constituted an 
attractive nuisance and that the defendant 
city negligently failed to guard or fence it. 
The trial court directed a verdict for de- 
fendant and, on appeal, the Court of Ap- 
peals of Kentucky affirmed this action. The 
reservoir was a properly constructed con- 
crete basin filled with water from a depth 
of 12 to 35 feet, with no protective device 
immediately around the basin but the res- 
ervoir area was enclosed in a barbed wire 
fence. It was shown that in the summer- 
time children as well as adults often fre- 
quented the reservoir to swim. ‘The court 
stated: 

“The plaintiff appellant asks us to lib- 
eralize the principle of attractive nu- 
siance so as to encompass such water haz- 
ards but our expressed inclination is to 
restrict rather than enlarge the doc- 
trine.*** 

“The reasons why the doctrine of at- 
tractive nusiance should not be extend- 
ed to the hazards of drowning while 
swimming in confined waters are: (1) 
such places do not create a condition of 
unnatural, concealed, or special danger, 
nor do they involve an unreasonable risk 
of death or serious bodily harm; (2) the 
possible hazardous use is generally ap- 
preciated even by children of tender 
years; and (3) the practical impossibility 
of adequately guarding such places from 
the invasion of venturesome boys would 
impose upon the landowner a duty en- 
tirely disproportionate to the risk of in- 
eye"? 

But, see King v. Lennen, | Cal. Rptr. 665, 
348 P. 2d 98 (1959), wherein it was held 
that the attractive nuisance doctrine should 
be extended to a private swimming pool. 





LIABILITY— 

WIDOW CANNOT SUE HUSBAND'S 
ESTATE FOR TORT COMMITTED 
DURING COVERTURE 


Heckendorn v. First National Bank of Ot- 
tawa, 166 N.E. 2d 571 (IIL, 1960). 
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Wile sued deceased husband’s estate for 
a tort committed during coverture for per- 
sonal injuries resulting from her husband's 
alleged willful misconduct. The lower 
court dismissed the complaint and entered 
judgment for the defendant dn the ground 
that the action was barred by the Illinois 
Married Women’s Act which precluded a 
husband or wife from suing the other for 
a tort to the person committed during cov- 
erture. The plaintiff contended that the 
act had no application after the marriage 
relationship had been terminated by death 
or, in the alternative, that if it is applica- 
ble, it is an unconstitutional deprivation 
of her rights. The Supreme Court of Illin- 
ois affirmed the action of the lower court 
holding that the legislature had created a 
Statutory disability during the lifetime of 
the parties, the intent of which was to 
prevent a cause of action from coming into 
being and, therefore, that if a cause of ac- 
tion could not exist in favor of the wife 
against the tort-feasor husband, it could 
not survive his death. Also, no constitu- 
tional rights of the plaintiff were violated. 
But see Long v. Landy, 158 A. 2d 728 (N. 
J., 1960) , discussed in 27 Ins. Counsel J. 355 
(July 1960), wherein it was held that the 
death of the husband and the mental in- 
competency of the wife had the effect of 
eliminating the doctrine interspousal im- 
munity, 


LIABILITY— 

UNEMANCIPATED INFANT MAY 
MAINTAIN TORT ACTION AGAINST 
UNEMANCIPATED INFANT 
BROTHER 


Midkiff v. Midkiff, 113 S.E. 2d 875 (Va., 
1960) . 


An unemancipated infant passenger, by 
his next friend, brought suit for personal 
injuries arising out of an automobile colli- 
sion against his infant brother, the owner 
—driver of the automobile in which the 
plaintiff was riding, and against the oper- 
ator of the automobile with which it col- 
lided. The theory of the suit was that the 
infant driver was guilty of gross negligence 
and that the other driver was guilty of sim- 
ple negligence. A motion to dismiss the ac- 
tion against the infant defendant on the 
ground that an unemancipated infant can- 
not maintain an action against his unem- 
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ancipated infant brother was sustained by 
the lower court. The case as to the co-de- 
fendant was continued. On appeal, the Su- 
preme Court of Appeals of Virginia revers- 
ed and remanded the case holding that an 
unemancipated infant can maintain a tort 
action against his unemancipated infant 
brother. The court reviewed the common 
law and authorities from other states and 
concluded that the arguments against al- 
lowing the maintenance of such suit were 
without merit, the action not being against 
public policy, there being no reason to as- 
sume that there would be any disturbance 
of the family relationship and the possibili- 
ty of fraud and collusion among members 
of a family not being presumed. 





MALPRACTICE ACTION— 
WRONGFUL DEATH STATUTE OF 
LIMITATIONS APPLIED 


Klema v. St. Elizabeth’s Hospital, 170 Ohio 
St. 519, — N.E. 2d. (1960). 


An anesthetist, who was a graduate of 
the University of Rome, Italy, was licensed 
to practice medicine in Italy, but not in 
Ohio. As a resident in anesthesia he was 
employed by St. Elizabeth’s Hospital. 
Plaintiff's decedent’s death allegedly re- 
sulted from the negligence of this resident 
in inadequately anesthetizing the patient. 
Suit for wrongful death was _ brought 
against the hospital. 

Ohio has a one-year statute of limitations 
for malpractice and a two-year statute of 
limitations for wrongful death. Calling at- 
tention to St. Louis, Iron Mountain & 
Southern Ry. Co. v. Craft, 237 U.S. 648, 59 
L.Ed.1160, 35 S.Ct.704; Mahoning Valley 
Ry. Co. v. Van Alstine, 77 Ohio St.395, 83 
N.E.601, 14 L.R.A.(N.S.) 893; May Coal 
Co. v. Robinette, 120 Ohio St.110, 165 N.E. 
576, 64 A.L.R.441, and Karr v. Sixt, 146 
Ohio St.527, 67 N.E.2d 331, the court held 
that the two-year statute for wrongful death 
applied. It should be noted that the de- 
cedent died within one year after the op- 
eration. 

In this case, citing Avellone v. St. John’s 
Hospital, 165 Ohio St.467, 135 N.E.2d 410 
(see 23 Ins. Counsel J]. 300), the court al- 
so held that the liability of the hospital 
would exist under the doctrine of respon- 
deat superior, irrespective of whether the 
negligent acts of the employee were admin- 
istrative or medical. 
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Compare Gibbon v. Y.W.C.A., 170 Ohio 
$t.280, 164 N.E.2d 563, as to the liability 
of charitable institutions other than hos- 
pitals. (See | For the Defense 5). 





PRODUCTS LIABILITY— 

RES IPSA LOQUITUR INAPPLICABLE 
AS TO RETAILER AND 
WHOLESALER OF TOY — 


Gobin v. Avenue Food Mart, 2 Cal. Rptr. 
822 (1960). 

Suit was brought against the manufactur- 
er, wholesaler and retailer of a toy gun and 
dart for injuries sustained by a six year 
old boy when a plastic. dart broke when 
being fired from the toy gun and a frag- 
ment ejected against one of his eyes. From 
a judgment for the defendant following a 
jury verdict the only point raised on appeal 
was whether or not it was error for the 
lower court to have failed to instruct the 
jury on res ipsa loquitur. The proposed 
instruction on res ipsa made no distinction 
among the defendants, applying equally to 
all three. The California District of Ap- 
peal held that under the facts of the case 
there was nothing in the evidence to sup- 
port the giving of a res ipsa instruction as 
against the retailer or the wholesaler. The 
toy gun and dart left the manufacturer at- 
tached to a piece of cardboard and enclosed 
in a plastic bag stapled at the top, which 
plastic bag was never opened, nor were the 
gun and darts removed therefrom until 
after their purchase from the retailer. The 
court observed that unless the law is to im- 
pose a duty of inspection on the wholesaler 
and retailer to discover latent defects in 
packaged articles in which they deal, the 
court could not see where any inference of 
negligence could be drawn against them 
from the mere fact that the packaged darts 
had passed through their hands. The court 
declined to cast any such burden on the 
retailer and wholesaler. (Contributed by 
Frank Woodhead, Los Angeles, Californ- 


ia). 





RELEASE— 

PARENTS’ INDEMNIFYING 
AGREEMENT VOID AS AGAINST 
PUBLIC POLICY 


Ohio Casualty Insurance Co. v. Mallison, 
70 Or.Ady. Sh. 2131, —P. 2d _., (August 
10, 1960) . 
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Mrs. Dorthie Mallison was injured in an 
automobile accident when her car collided 
with one operated by Wayne Pomeroy, who 
carried liability insurance with Ohio Cas- 
ualty Insurance Company. At the time of 
the accident, Mrs. Mallison was pregnant. 
Ten days after the accident, Anita Mallison 
was born. About ten months after the birth 
of Anita, Mr. and Mrs. Mallison settled 
their injury claims with Ohio Casualty In- 
surance Company and executed a release 
in favor of Wayne Pomeroy which, among 
other things, contained an indemnity agree- 
ment against any claims that might be as- 
serted by or upon behalf of their minor 
child, Anita. After the execution of said 
release, it was discovered that Anita suffer- 
ed from a spastic condition described as a 
form of cerebral palsy. Anita, through her 
mother, sued Wayne Pomeroy for the in- 
juries received as an unborn child. Anita 
recovered in the action and the judgment 
was affirmed by the Oregon Supreme 
Court. See Mallison v. Pomeroy, 205 Or. 
690, 291 P. 2d 225. Ohio Casualty Insur- 
ance Company paid the judgment, and be- 
ing subrogated to the rights of Pomeroy, 
sued Mr. and Mrs. Mallison under the in- 
demnity agreement. The insurance com- 
pany recovered judgment and the Malli- 
sons appealed, contending that the indem- 
nity agreement was void and unenforceable 
as a matter of public policy. The Supreme 
Court of Oregon reversed the trial court 
and held that an agreement by a parent 
to indemnify a third party against claims 
of a minor child is void as against public 
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policy. In so holding, the Oregon Supreme 
Court adopted the view expressed by the 
New Jersey Court in Loesch v. Vassiliades, 
17 N.J. Super. 306, 86 A. 2d 14 (1951), as 
follows: 


“*** As a practical matter, the parent 
has almost complete control, during the 
minority of the child, in determining 
whether or not a claim on behalf of his 
infant child shall be advanced. The par- 
ent, as natural guardian, owes the child 
a duty of protection and guidance. There 
is at least a moral duty on the part of 
the parent to see to it that the child’s 
property rights are fully protected. ***If 
such an (indemnity) agreement could 
be enforced, it would be for the benefit 
of the father to prevent the bringing of 
any suit on the claim of the infant, no 
matter how advantageous such suit might 
be for the infant. Therefore, the insur- 
ance company induced him to enter into 
a contract in which his personal interest 
came or might come, into conflict with 
his duty to his daughter. It is clearly 
void as against public policy because it 
is an agreement, the object or necessary 
tendency of which is to place a person 
owing a duty to a third person, in a posi- 
tion where he is under obligations in- 
consistent with such duties. Such an 
agreement is void, even though in fact it 
has no such bad effect.” 


(Contributed by Robert T. Mautz, Port- 
land, Oregon, State Editor for Oregon) . 
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Readers of the Journal are invited to use this department as a 
place to express their thoughts on subjects of insurance law, trial prac- 
tice, and the like. The opinions expressed are, of course, those of the 
writers and are not necessarily the views of the Journal or the Association. 


Editor of the Journal 
Dear Sir: 


Supplementing the report of the Auto- 
mobile Insurance Comittee entitled “Auto- 
mobile Guest Laws Today” (27 Ins. Coun- 
sel J. 223), note should be made of a re- 
cent decision of the Supreme Court of Ohio 
in Burrow, Admx. v. Porterfield, Admr., 
171 Ohio St. 28, — N.E. 2d __.. The case in- 
volves the question of “who is a guest” and 
the court, after reviewing its previous de- 
cisions in detail, lays down four categories 
where the rider is held to be a “guest”, and 
four other categories where the rider is re- 
garded as a “passenger” 


A “guest” status obtains in the following 
situations: (1) where the transportation is 
furnished solely for the business or material 
interest or pleasure of the rider, or solely 
as an act of social courtesy by the driver; 
(2) where the transportation is furnished 
solely for the social and pleasure purposes 
of both the rider and driver; (3) where the 
rider pays expense money or gives other 
valuable consideration to the driver as an 
act of social courtesy and not as payment 
for transportation; (4) where expense 
money is paid or other valuable considera- 
tion is given by the rider as the result of an 
implied agreement to pay for transporta- 
tion, and such money or other considera- 
tion is not substantially commensurate 
with the cost of such transportation to the 
driver. 


A “passenger” status obtains where one of 
the following relationships exists: (1) 


where the transportation is furnished for 
the sole business or material interests of 
the driver; (2) where the transportation is 
furnished for the mutual business or ma- 
terial interests of both the rider and the 
driver; (3) where expense money is paid 
or other valuable consideration is given by 
the rider as a result of an implied agree- 
ment to pay for transportation, and such 
money or other consideration is substantial- 
ly commensurate with the cost of such 
transportation to the driver; (4) where the 
driver insists upon his rider paying expense 
money or giving other property as consider- 
ation, an express contract for transporta- 
tion exists in the nature of a business ar- 
rangement, and such rider is a passenger 
notwithstanding that his payment be in- 
adequate or that the purpose of the trans- 
portation may have a social aspect. 


The court further states that, in order 
to be a “passenger”, a rider must confer 
a particular type of benefit upon the driv- 
er. Such benefit need not take the form of 
payment in money or other property, but 
it must be material and tangible, and must 
flow from and depend on the transporta- 
tion provided. The rider must compensate 
the driver in a material or business sense, 
as distinguished from mere social benefit or 
nominal or incidental contribution to ex- 
penses. 


Very truly yours, 


H. Bartley Arnold 
Columbus, Ohio 


June 29, 1960 
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Rosert J. NoRDSTROM* 
Columbus, Ohio 


DAMAGES IN PERSONAL 
INJURY LITIGATION 


The Spring, 1960, issue of the Ohio State 
Law Journal is devoted to a study of the 
subject of damages in personal injury ac- 
tions. It thus becomes a companion issue 
to the one published two years ago. Its 
seven articles are filled with practical hints 
to the busy trial lawyer—indeed, six of the 
articles are written or co-authored by prac- 
ticing attorneys. 

The titles are: 


1. Pre-Trial’s Part in Evaluating Dam- 
ages in Personal Injury Cases (Auth- 
ors: Judge William K. Thomas, Harley 
J. McNeal, and Joseph M. Sindell). 
This article is presented in a narrative 
panel discussion and emphasizes pre- 
trial in Ohio. Many of its ideas, how- 
ever, will apply in any state having a 
pre-trial procedure. 

2. Advocacy in the Preparation and Pre- 
sentation of Medical Evidence (Auth- 
or: John Holschuh). The Insurance 
Counsel Journal reprinted this excel- 
lent manuscript in its last issue (27 
Ins. Counsel Jour. 482-492). Thus, all 
readers should now be familiar with 
its discussion of advocacy in medicine 
as well as its analysis of the New York 
and Minnesota plans of presenting 
impartial medical testimony. 

3. The Use of Demonstrative Evidence 
(Author: C. Craig Spangenberg). Here 
is an article on one of today’s most 
controversial trial topics by one of the 
outstanding trial lawyers in this coun- 
try. It is expectionally well done, com- 
bining a discussion of several cases 
with actual suggestions for the use 
(and non-use) of demonstrative evi- 


*Associate Dean and Professor of Law, College of 
Law, Ohio State University. 


dence. Some of the items discussed 
are: the hideous injury, medical mod- 
els, prosthetic devices, photographs, 
motion pictures, and demonstrative 
argument to the jury. 

4. Hospital Records (Author: John G. 
Pegg). This article is written from the 
standpoint of the Ohio lawyer but al- 
so contains practical suggestions not 
limited to any one state. 

5. How to Prove Reduction to Present 
Worth (Author: Russell E. Leasure) . 
What items of damages should be re- 
duced to present worth? What com- 
mon errors are made in charges on this 
subject? When should counsel for 
plaintiff (or defendant) introduce evi- 
dence of present worth? How does he 
introduce this evidence? These are 
but four of many questions answered 
in one of the most readable articles 
written on this complicated subject. 

6. Punitive Damages in Personal Injury 
Cases (Author: Clarence Morris) . 
This manuscript emphasizes two as- 
pects of punitive damages in tort cas- 
es: (1) the suit against the corporation 
for a tort of its employee, and (2) 
the liability of an insurer for punitive 
damages awarded against its insured. 
Over a dozen cases are discussed in de- 
tail; several others are mentioned in 
the footnotes. Here is an article well 
worth reading. 

. The Collateral Source Rule (Author: 
Albert Averbach) . The author, a New 
York attorney, urges the understand- 
ing and use of the collateral source 
rule. He discusses its use in connec- 
tion with wages, gratuitous medical 
or hospital care, and bills paid by 
medical insurers. 


~I 


The entire symposium should be a part 
of the library of every trial attorney. Fre- 
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quent use will be made of its references and 
practical “how to do it” tips. 21 Ohio State 
Law Journal 144-240. 


Ohio State Law Journal 

Ohio State University College of Law 
1659 North High Street 

Columbus 10, Ohio 

$1.50 per issue 





STRICT LIABILITY 
TO THE CONSUMER 


The admitted “master” of the area of 
torts (William L. Prosser) has produced 
another of his scholarly treatments of a 
branch of his favorite subject. This time 
he has turned his attention to the subject 
of strict liability to the consumer. As he 
puts it, the citadel that must be assaulted 
in this legal problem is the doctrine of pri- 
vity. Perhaps many lawyers believe that 
MacPherson v. Buick Motor Co. completely 
demolished the citadel of privity. If so, 
they should read this article. 

Dean Prosser begins his article with the 
food and drink cases and moves to those 
“beyond food’”—such “homogeneous” sub- 
jects as hair dyes, soap, cigarettes, electric 
cables, and trucks. As to seven recent cases 
applying strict liability he adds that “they 
give the definite impression that the dam 
has busted, and those in the path of the 
avalanche would do well to make for the 
hills. And if the metaphor is mixed, it may 
still not be inappropriate to the situation.” 
He then examines the arguments in favor 
of strict liability, marshals the difficulties 
in proceeding on a theory of warranty, and 
notes the effect of express language by the 
seller. 

From this background, Dean Prosser then 
takes a look at the future some fifty years 
hence. His conclusions (as to products, 
sellers, plaintiffs, damages, and defenses) 
are alone worth the reading time of the 
entire article for they are those of a law- 
yer who has devoted his life to the study 
of torts. But for the reader who demands 
more, there are 290 footnotes, well over 
1,000 cases cited, and the usual terse Pros- 
ser-grouping of states into those “for” and 
“against” the rules under discussion. 

His conclusion? In the only one sentence 
conclusion appearing in recent law review 
history, he says this: “The assault upon 
the citadel of privity is proceeding in these 
days apace.” Prosser, The Assault Upon 


INSURANCE COUNSEL JOURNAL 


Page 519 


The Citadel (Strict Liability to the Con- 
sumer) , 69 Yale Law Journal 1099-1148. 

Yale Law Journal 

401A Yale Station 

New Haven, Connecticut 

$2.00 per issue 





CHECK FORGERY AND INSURANCE 


Here is an excellent article worthy of 
the careful attention of all insurance and 
surety counsel. It is written by Professor 
Farnsworth (of the Columbia law faculty) 
with the evident—and admitted—generous 
help of businessmen and _ practicing law- 
yers. 

It is impossible in these few paragraphs 
to summarize the conclusions of this arti- 
cle. It contains citations to several cases 
and statutes in its 202 footnotes; these alone 
should make the article invaluable to the 
busy practitioner. Its outline covers three 
main points: the development of forgery 
insurance, the coverage of forgery insur- 
ance, and subrogation of the insurer. The 
section on coverage is, by far, the longest. 
To indicate the detail of the article, this 
single paragraph is included: 


“The following pages will be concern- 
ed with the coverage that forgery in- 
surance provides with respect to the 
fraudulent use of eight kinds of bad 
checks: (1) fictitious checks (checks 
drawn in a fictitious name on a nonexist- 
ing account); (2) mo-account checks 
(checks drawn over a genuine signature 
on a nonexisting account); (3) over- 
drafts (checks drawn on an existing ac- 
count but against insufficient funds) ; 
(4) forged checks (checks drawn in the 
name of another without authority) ; (5) 
altered checks (checks that have been 
altered, usually by raising the amount) ; 
(6) checks bearing forged indorsements 
(checks indorsed in the name of another 
without authority); (7) unauthorized 
checks (checks drawn over a genuine 
signature but bearing a false statement 
of authority to bind another); (8) 
checks bearing unauthorized indorse- 
ments (checks indorsed with a genuine 
signature but bearing a false statement 
of authority to bind another) .” 


These are then discussed in considerable 
detail. 
The theme of the article (if one can be 
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selected from its many excellent analyses) 
is to indicate that the dominant goal for 
allocating losses caused by forged checks 
has been prophylactic—that is, it attempts 
to prevent losses by encouraging precau- 
tion by those who can best detect the forg- 
ery—rather than attempting to.spread the 
risk on those who secure the greatest bene- 
fit from the use of checks. This latter goal 
would, of course, place the risk of loss on 
those most likely to insure against loss. 
Farnsworth, Insurance Against Check 
Forgery, 60 Columbia Law Review 284-325. 


Columbia Law Review 
Kent Hall 

Columbia University 
New York 27, New York 
$1.50 per issue 





RIGHT TO COMMUNICATE 


Few lawyers feel “at home” with the 
prosecution or defense of a libel or sland- 
er case. This uneasiness lies in part with 
the uncertainty of the law on which the 
actions and their defenses are based but 
it rests also on the lawyers’ unfamiliarity 
with the whole area. 

The author (a professor of law at the 
University of Texas) has presented a very 
readable overview of the “right to com- 
municate”. After tracing its history, he 
emphasizes specific problems involving 
public officials, the instruments of com- 
munication, group immunity, and individ- 
ual immunity. He concludes with an analy- 
sis of the effect of the Bill of Rights and 
of tort law. Green, The Right to Commun- 
icate, 35 New York University Law Review 
903-924. 

New York University School of Law 
Vanderbilt Hall 

Washington Square South 

New York 3, New York 

$2.00 per issue 





ADMISSIONS BY A PARTY 


“The law concerning admissions of a 
party opponent is vast, complex and in 
many instances conflicting.” With this sen- 
tence, Professor Simeone (St. Louis Uni- 
versity) begins his concluding paragraph. 
However, in the prior 34 pages he has out- 
lined several of the legal problems involved 
in seeking to have admitted in evidence the 
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admissions of a party opponent. The entire 
article is well worth the reading time of 
each trial lawyer for it contains a discus- 
sion of and reference to several score of 
cases dealing with this problem. 

The article begins with a brief treatment 
of the theories of admissibility, but con- 
cludes that irrespective “of which theory 
one follows, for the practitioner the im- 
portant consideration is that admissions are 
received.” Five features of the party’s ad- 
missions are then noted: (1) these admis- 
sions are substantive evidence; (2) it is 
not necessary to lay a foundation before in- 
troducing hon (3) the declarant need 
not be a competent witness; (4) the dec- 
larant need not speak from personal know- 
ledge; and (5) the admissions may be opin- 
ions or conclusions. 

Judicial admissions are then discussed— 
once more with a citation of authority. 
Among the examples found in this part of 
the article are these: 


1. Can an abondoned or withdrawn an- 
swer of the defendant be introduced 
in evidence in a civil case? in a crim- 
inal case? 

. Can a withdrawn plea in a criminal 
case be introduced? 


i) 


The longest discussion is devoted to what 
the author calls “admissions by adoption” 
—that is, statements actually made by a 
third person but claimed to be adopted by 
the party in this suit. The familiar case 
involves an asserted principal-agency rela- 
tionship between the third person and the 
party. ‘This includes the question of wheth- 
er statements of the alleged agent can be 
used to prove the agency. Less familiar, 
however, are those cases in which silence 
is used as an admission. Suppose that im- 
mediately after an intersection collision a 
bystander says to one of the drivers, “You 
ran right through that red light.” When 
that driver is sued, can his silence be in- 
troduced as an admission of negligence? 
Cases on both sides of this question are 
cited. 

The concluding section considers implied 
admissions—flight, suppressing evidence, 
and failure to call a witness. Simeone, Ad- 
missions of a Party-Opponent, 5 St. Louis 
University Law Journal 469-504. 


St. Louis University Law Journal 
3642 Lindell Blvd. 

St. Louis 8, Missouri 

$1.50 per issue 
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RES ISPA AND THE 
MALPRACTICE CASES 


A lawyer (David W. Louisell) and a doc- 
tor (Harold Williams) have teamed togeth- 
er to produce a forceful article urging the 
application of the doctrine of res ipsa lo- 
quitur to medical malpractice cases. Be- 
ginning with the case of an injury to a 
patient while he is under an anesthetic, the 
authors conclude that it “seems clear that 
the physician has the moral duty to explain 
as best he can, what took place.” The doc- 
trine of res ipsa becomes the tool to give 
legal sanction to the moral obligation of 
the physician. 

With this hypothesis as a background, 
this article urges that res ipsa loquitur, as 
used in medical malpractice cases, should 
actually shift to the defendant the burden 
of proving lack of negligence. The remain- 
ing pages seek to meet the three most fre- 
quently voiced objections to this viewpoint. 

Whether the position presented here will 
be accepted by a majority of American 
courts remains to be seen. In the mean- 
time, this article—both for its arguments 
and its citations—should be read by law- 
yers representing doctors or medical insur- 
ers. Louisell and Williams, Res Ipsa Lo- 
quitur—Its Future in Medical Malpractice 
Cases, 48 California Law Review 252-270. 


California Law Review, Inc. 
School of Law 

University of California 
Berkley, California 

$2.00 per issue 


THE “ADEQUATE” AWARD 


A student comment in the June, 1960, 
issue of the Missouri Law Review reviews 
the amount of awards allowed during the 
past decade in cases involving the follow- 
ing injuries: 

1. Loss of both legs and an arm. 
2. Loss of both legs (where plaintiff can 

and cannot use prostheses) . 

3. Loss of one leg (with and without oth- 

er serious injury) . 

4. Loss of both arms. 
5. Loss of one arm. 
6. Loss of fingers. 


Scores of cases are discussed with a brief 
digest of their facts and a statement of the 
amount of the verdict which was affirmed 
by the appellate court. A chart of 105 
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cases is appended to the comment. This 
chart lists (1) the case; (2) the plaintiff's 
age; (3) his life expectancy; (4) his occu- 
pation and average wage; (5) the injury; 
and (6) the award given by the jury, the 
trial judge, and the appellate court. This 
comment should prove valuable in trying 
to decide the ever-difficult problem of how 
much a case is “worth”. Riner, Just and 
Reasonable Compensation, 25 Missouri Law 
Review 324-354. 


Missouri Law Review 
School of Law 
University of Missouri 
Columbia, Missouri 
$1.00 per issue 


COMPARATIVE NEGLIGENCE 
AND AUTOMOBILE 
LIABILITY INSURANCE 


Seven states have adopted, either by sta- 
tute or case law, comparative negligence in 
tort cases. In at least fifteen other states 
comparative negligence legislation has been 
introduced in but rejected by the local 
legislatures. There are several studies— 
both for and against—the adoption of sta- 
tutes providing for comparative negligence. 
Several of these are listed in five footnotes 
to this article. 

One of the factors urged by those who op- 
pose legislation which would eliminate the 
common law contributory negligence rule 
is that of a claimed increase in automobile 
liability insurance premiums. This article’s 
value rests in its scholarly focus on this 
single problem. Seven tables increase the 
usefulness of material presented. 

Four obstacles to determining the effects 
which comparative negligence has on lia- 
bility insurance are listed and discussed 
briefly: (1) safety conditions in the states 
compared; (2) economic variables which 
affect jury verdicts, highway construction, 
and regulation of insurance rates; (3) legal 
factors; and (4) the existing data. All of 
these make it difficult to draw any conclu- 
sions regarding the single factor of com- 
parative negligence. 

The twenty-six pages analyzing the ex- 
perience in the seven states which have 
eliminated contributory negligence as a 
complete defense cannot possibly be sum- 
marized here. They must be read and 
studied carefully. The author’s own con- 
clusion is this: “Certainly this analysis of 
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insurance data and other statistical infor- 
mation has produced no definite or pre- 
cise measure of the effect of comparative 
negligence on automobile liability insur- 
ance. The effect of some factors, such as 
safety conditions or the death rate and ur- 
ban-rural population ratio can be detected. 
Generally speaking, however, it must be 
said that no effect from comparative negli- 
gence appears in the data.” This is con- 
sistent with the idea that comparative neg- 
ligence is in fact practiced in all states. “It 
is possible,” says the author, “that compara- 
tive negligence has an effect upon insur- 
ance rates, but that that effect cannot be 
detected with the data on hand and the 
techniques used.” Peck, Comparative Neg- 
ligence and Automobile Liability Insur- 
ance. 58 Michigan Law Review 689-728. 


Michigan Law Review 

University of Michigan Law School 
Hutchins Hall 

Ann Arbor, Michigan 

$2.00 per issue 


ARTICLES AND COMMENTS 


The titles of additional law review writ- 
ings are listed below for the lawyer who 
may have the specific problem in his office. 


Damages 


1. Wrongful Death—Bases of the Common 
Law Rules (Author: T, A. Smedley) , 
13 Vanderbilt Law Rev. 605-624 (Van- 
derbilt School of Law, Nashville 5, 
Tenn.) . 

2. Promissory Estoppel—Measure of Dam- 
ages (Author: James O. Bass, Jr.), 13 
Vanderbilt Law Rev. 705-712 (see ad- 
dress above) . 

3. Libel Per Se and Special Damages (Au- 
thor: Alfred H. Knight III), 13 Van- 
derbilt Law Rev. 730-744 (see address 
above) . 


Evidence 


4. Examination and Cross Examination 
of Witnesses (Author: Joe S. Moss), 5 
South Texas Law Jour. 83-93. (South 
Texas Law Journal, Inc., 1600 Louisi- 
ana Street, Houston 2, Tex.). 

. The Production and Admissibility of 
Government Records in Federal Tort 
Claims Cases (Author: Goodloe E. By- 
ron) 20 Maryland Law Rev. 117-132 
(Maryland Law Review, Inc., Red- 


wr 
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wood and Greene Streets, Baltimore 1, 
Md.). 


). Hearsay, Excitement, Necessity and the 


Uniform Rules: A Reappraisal of Rule 
63 (4) (Author: Charles W. Quick), 6 
Wayne Law Rev. 204-224 (Wayne State 
University Law School, 5229 Cass Ave- 
nue, Detroit 2, Mich.) . 


. Psychiatry and a Second Look at the 


Medical Privilege (Author: Ralph Slo- 
venko), 6 Wayne Law Rev. 175-203 
(see address above) . 


. The Journalist, His Informant and 


Testimonial Privilege (Author: P. B. 
Carter) , 35 New York University Law 
Rev. 1111-1125 (New York University 
School of Law, Vanderbilt Hall, 40 
Washington Sq. So., New York 3, N. 
¥.). 


Insurance 


. Problems of Causation in Property In- 


surance, 44 Minnesota Law Rev. 741- 
753 (Minnesota Law Review, Fraser 
Hall, Minneapolis 14, Minn.). Note: 
This comment analyses problem of 
losses caused by the interaction of in- 
sured and uninsured risks; recommends 
the “proximate cause” test. 

The Uninsured Motorist: National and 
International Protection Available and 
Comparative Problems in Substantial 
Similarity (Author: Peter Ward), 9 
Buffalo Law Rev. 283-320 (Buffalo Law 
Review, 77 W. Eagle St., Room 213, 
Buffalo 2, N.Y.). 


. Federal Court Interpretations of the 


Real Party in Interest Rule in Cases of 
Subrogation (Author: Theodore L. 
Kessner) , 39 Nebraska Law Rev. 452- 
472 (Univ. of Nebraska College of Law, 
Lincoln, Neb.) . Note: This article con- 
siders Rule 17 (a) of the Federal Rules 
of Civil Procedure and the proper par- 
ty plaintiff when (1) the insurer pays 
the complete loss; (2) the insurer pays 
a part of the loss; (3) the insurer 
“loans” the insured the amount of the 
loss; and (4) the insurer pays the in- 
jured workmen under a Workmen’s 
Compensation Statute. 


. Insurance—Rate Regulation—Competi- 


tors’ Standing to Seek Administrative 
Review of Rate Filings (Author: Joel 
N. Simon) , 58 Michigan Law Rev. 730- 
753 (University of Michigan Law 
School, Hutchins Hall, Ann Arbor, 
Mich.) . 
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13. The Regulation of Variable Annuities 
(Authors: Laurence M. Jones and 
Charles T. Shea) , 5 Villanova Law Rev. 
407-436 (Villanova University Law 
School, Villanova, Penn.). Note: These 
are two separate articles analyzing the 
VALIC case and implementing its de- 
cision. 

14. The Variable Annuity—Insurance, In- 
vestment or both? (Author: George E. 
Johnson) , 48 Georgetown Law Journal 
641-682 (Georgetown University Law 
Center, 506 E Street, Washington, D. 
C.). 


Practice and Procedure 


15. Delay and the Dynamics of Personal In- 
jury Litigation (Authors: Maurice 
Rosenberg and Michael I. Sovern) , 59 
Columbia Law Rev. 1116-1170 (Colum- 
bia Univ. Law School, Kent Hall, New 
York 27, N. Y.). Note: This is an ex- 
cellent study of the causes of delay in 
personal injury litigation. It draws in- 
teresting and well documented conclu- 
sions. 

16. Tactical Advantages from the Use of 
Discovery (Author: William Wicker) , 
27 Tennessee Law Rev. 323-337 (Ten- 
nessee Law Review Association, Inc., 
1505 W. Cumberland Ave., Knoxville, 
Tenn.) . 

17. Procedure in Eminent Domain (Au- 
thor: Norton Wasserman), 11 Mercer 
Law Rev. 245-287 (Mercer University 
Law School, Macon, Ga.) . 


Torts 


18. Libel Per Quod (Author: William L. 
Prosser) , 46 Virginia Law Rev. 839-855 
(Virginia Law Review, Clark Memorial 
Hall, Charlottesville, Va.) . 

19. Recovery for Prenatal Injuries (Au- 
thor: D. Grant Cook), 12 Baylor Law 
Rev. 79-92 (Baylor University School 
of Law, Waco, Tex.). Note: This ar- 
ticle is aimed primarily at questioning 
the Texas law denying recovery for pre- 
natal injuries. It is included here be- 
cause of its survey of the law in other 
jurisdictions. 

20. Liability of sponsor of Driver’s License 
in Indiana, 35 Indiana Law Jour. 189- 
196 (Indiana University School of Law, 
Bloomington, Ind.) . 

21. Traumatic Neurosis (Author: John L. 
Hill) , 5 South Texas Law Jour. 160-171 
(South Texas Law Journal, Inc., 1600 
Louisiana Street, Houston 2, Tex.). 
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22. The Public Official’s Responsibility 
(Author: Arthur C. Schreiber) , 11 Mer- 
cer Law Rev. 288-315 (Mercer Univer- 
sity Law School, Macon, Ga.). 


Writings of Local Interest 


Arkansas 
The Best Evidence Rule—A Rule Requir- 
ing the Production of a Writing to Prove 
the Writing’s Contents, 14: Arkansas Law 
Rev. 153-167 (University of Arkansas 
School of Law, Fayetteville, Ark.) . 

California 
A Proposed Analytical Method for the 
Determination of Admissibility of Evi- 
dence of Other Offenses in California, 7 
U.C.L.A. Law Rev. 463-483 (School of 
Law, University of California, Los An- 
geles, Cal.). 

Colorado 
Municipal Tort Immunity in Colorado, 
37 Dicta 133-163 (Dicta, University of 
Denver College of Law, 1445 Cleveland 
Place, Denver 2, Col.) . 

Florida 
Florida’s Unique Dismissal—The Non- 
Suit, 13 University of Florida Law Rev. 
105-123 (Room 116, Law Building, Uni- 
versity of Florida, Gainesville, Fla.) . 

Georgia 
Records and Reports of Public Employ- 
ment Agencies, 11 Mercer Law Rev. 345- 
358 (Mercer University Law School, Ma- 
con, Ga.). 

Illinois 
Development of Rights against Negligent 
Third Parties Under the Illinois Work- 
men’s Compensation Act, De Paul Law 
Rev. 220-230 (De Paul University Col- 
lege of Law, 25 E. Jackson Blvd., Chicago 
4, Ill.). 

Iowa 
Duties Owed Trespassers, Licensees, and 
Invitees in lowa, 2 Drake Law Rev. 119- 
133 (Drake University, Des Moines, 
Iowa). 

Kentucky 
Trial Procedure—The Special Verdict in 
Civil Cases, 48 Kentucky Law Jour. 440- 
456 (College of Law, University of Ken- 
tucky, Lexington, Ky.) . 

Missouri 
Judicial Notice of Foreign Law as De- 
veloped in Missouri Tort Law, 25 Miss- 
ouri Law Rev. 176-187 (Lee H. Tate 
Hall, University of Missouri, Columbia, 
Mo.) . 
Failure to Submit Contributory Negli- 
gence in Plaintiff's Verdict—Directory In- 
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struction—A Change in Missouri Law, 5 
Saint Louis University Law Jour. 599- 
604 (St. Louis University Law Journal, 
3642 Lindell Blvd., St. Louis 8, Mo.). 

New York 
Tainted Evidence—An Argument for Ex- 
clusion, 24 Albany Law Rev. 392-403 
Albany Law School, 80 New Scotland 
Avenue, Albany 3, N. Y.). 
The Doctrine of Public Policy as Applied 
to Injury Resulting from Negligence in 
the Absence of Immediate Physical In- 
jury, 24 Albany Law Rev. 404-416 (see 
address above) . 
Indemnity Among Joint Tort-Feasors in 
New York: Active and Passive Negli- 
gence and Impleader, 28 Fordham Law 
Rev. 782-801 (Fordham Law Review, 302 
Broadway, New York 7, N.Y.). 

North Dakota 
Liability of Insurer Prior to Issuance of 
a Policy (Author: Charles L. Crum), 36 
North Dakota Law Rev. 104-119 (Uni- 
versity of North Dakota School of Law, 
Grand Forks, N.D.). 

Ohio 
Damages for Personal Injuries, Part IT, 
21 Ohio State Law Jour. 144-240 (Ohio 
State University College of Law, 1659 
North High Street, Columbus 10, Ohio) . 
Survey of Ohio Law—1959, 11 Western 
Reserve Law Rev. 329-458 (Western Re- 
serve University School of Law, Cleve- 
land 6, Ohio) : 


—Civil Procedure (Author: Samuel 
Sonenfield) , pages 346-353. 
—Evidence (Author: Samuel Sonen- 
field), pages 379-385. 

—Insurance (Author: Edgar I. King), 
pages 394-396. 

—Torts (Author: Justin C. Smith), 
pages 434-439. 


Use of Reported Testimony in Subse- 
quent Cases, 11 Western Reserve Law 
Rev. 471-480 (Western Reserve Univer- 
sity School of Law, Cleveland 6, Ohio) . 


Oklahoma 
Federal Jurisdiction and Practice: Effect 
of New Oklahoma Joinder Statute on Re- 
moval, 13 Oklahoma Law Rev. 203-206 
(University of Oklahoma College of Law, 
Norman, Okla.) . 
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Pennsylvania 
I am not my Guest’s Keeper (Author: 
Warren A. Seavey), 13 Vanderbilt Law 
Rev. 699-702 (Vanderbilt School of Law, 
Nashville 5, Tenn.) . 
South Carolina 
The Priest—Penitent Privilege in South 
Carolina—Background and Development, 
12 South Carolina Law Quar. 440-453 
(South Carolina Law Quarterly, Univer- 
sity of South Carolina, Columbia 1, So. 
Car.) . 
Tennessee 
Punitive Damages in Tennessee, 27 Ten- 
nessee Law Rev. 381-389 (Tennessee Law 
Review Association, Inc., 1505 W. Cum- 
berland Ave., Knoxville, Tenn.) . 
Texas 
Recovery for Prenatal Injuries, 12 Baylor 
Law Rev. 79-92 (Baylor University 
School of Law, Waco, Tex.) . 
Weather Control, 12 Baylor Law Rev. 
113-126 (see address above) . 
Virginia 
Punitive Damages and their Possible Ap- 
plication in Automobile Accident Liti- 
gation, 45 Virginia Law Rev. 1036-1050 
Virginia Law Review, Clark Memorial 
Hall, Charlottesville, Va.) . 
Washington 
Washington Case Law—1959, 35 Wash- 
ington Law Rev. 143-279 (Washington 
Law Review Association, 306 Condon 
Hall, University of Washington, Seattle 
5, Wash.) . 
—Insurance—The Loan Receipt (Au- 
thor: ‘Thomas B. Grahn), pages 190- 
196. 
—Summary Judgment (Author: Ray- 
mond E. Brown) , pages 224-227. 
—Torts—Violation of Civil Rights— 
Damages (Author: Lloyd W. Peter- 
son), pages 245-248. 
—Personal Injuries as Community 
Property (Author: Robert D. Dug- 
gan), pages 249-253. 
—Defamation’ (Author: Robert D. 
Duggan) , pages 253-257. 
—Torts—Storekeeper’s Liability (Au- 
thor: Jorgen Bader) , pages 257-263. 
—Torts—Children Staying after School 
—Invitees or Licensees (Author: Jor- 
gen Bader), pages 263-265. 
—Attractive Nuisance (Author: Ray- 
mond E. Brown), pages 265-267. 





_ — 


~~ 





October, 1960 


INSURANCE COUNSEL JOURNAL 


Page 525 


The Defense Research Institute 


T ITS Thirty-Third Annual Conven- 
tion, held in Atlantic City in July, 
1960, the International Association of In- 
surance Counsel, acting by its Executive 
Committee, took the final steps leading to 
the organization of The Defense Research 
Institute, Inc., as a nonprofit, nonstock 
corporation with its principal office in Mil- 
waukee. Until a permanent office is estab- 
lished and an Executive Director employed, 
the Institute will operate from the IAIC 
executive office at 510 East Wisconsin Ave- 
nue, Milwaukee 2, Wisconsin. This action 
was the result of some eight years of study 
and planning by the Defense Research 
Committee and its predecessor committees. 


Officers 


Stanley C. Morris, [AIC past president, 
who first became chairman of The Defense 
Research Committee (formerly the Indus- 
try Cooperation Committee) in 1952, has 
been named president of The Defense Re- 
search Institute. Lewis C. Ryan, past presi- 
dent of the American College of Trial Law- 
yers, and former IAIC Executive Commit- 
teeman, is vice-president of the Institute, 
and George McD. Schlotthauer, secretary- 
treasurer of IAIC, serves in like capacity in 
the Institute. The Board of Directors of 
DRI includes these officers and Forrest A. 
Betts, Los Angeles, Kraft W. Eidman, Hous- 
ton, Denman Moody, Houston, William E. 
Knepper, Columbus, Ohio, Charles E. Pled- 
ger, Jr., Washington, D.C., and Wayne E. 
Stichter, Toledo, all of whom serve without 
compensation. 


Purposes 


Pursuant to the resolution adopted by 
the IAIC Executive Committee, The De- 
fense Research Institute will promote im- 
provements in the administration of justice, 
and enhance the service of the legal profes- 
sion to the public; support and work for 
the improvement of the adversary system of 
justice in the operation of the courts; en- 
courage the prompt, fair and just disposi- 
tion of tort claims; work to increase the 
knowledge and improve the skills of defense 
lawyers; seek to advance the equitable and 
expeditious handling of disputes arising 
under all forms of insurance and surety 
contracts; work for the elimination of court 
congestion and delays in civil litigation; 


cooperate with programs of public educa- 
tion directed toward highway safety and 
the reduction of losses and costs resulting 
from highway and other casualties, and car- 
ry on other related and similar activities in 
the public interest. 


Membersh ip 


All members of IAIC are eligible to be- 
come associate members of The Defense Re- 
search Institute, Inc. Dues of such mem- 
bers have been fixed at $25.00 per year, 
which includes subscription to the monthly 
newsletter, FOR THE DEFENSE. That 
publication will become a project of The 
Defense Research Institute, beginning with 
its November, 1960, issue. Professor Robert 
W. Miller, of the Syracuse University Col- 
lege of Law, continues as Managing Editor 
of FOR THE DEFENSE. 

Non-members of IAIC may apply to the 
Board of Directors to become sustaining 
members of the Institute. Dues for sus- 
taining members are $25.00 per year for in- 
dividuals, and $100.00 per year for corpor- 
ations, insurance companies, trade associa- 
tions and other organizations. 


Sponsors 


In addition to the several classes of mem- 
bership, and in order to make provision for 
immediate financial requirements, the by- 
laws of the Institute establish several classes 
of sponsorships. 

Law firms having three or less partners 
may become sponsors by making a contri- 
bution of $100.00. 

Law firms having more than three but 
less than ten partners may become sponsors 
by making a contribution of $250.00. 

Law firms having ten or more partners 
may become sponsors by making a contribu- 
tion of $500.00. 

Individuals, who desire to become spon- 
sors, may do so by making a contribution 
of $25.00. 

All IAIC members are being asked to 
send their Institute dues to the Executive 
Office of IAIC for the attention of Mr. 
Schlotthauer, Treasurer. At the same time 
law firms, in which IAIC members are 
partners or associates, may send their spon- 
sorship checks to the same place. A list of 
sponsors will be published in an early issue 
of FOR THE DEFENSE. 
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Executive Director 


At the organization meeting of the Board 
of Directors of ‘The Defense Research In- 
stitute, held in Washington, D.C. on Au- 
gust 31, 1960, consideration was given to a 
list of five prospects and applicants for the 
position of Executive Director. No deter- 
mination was made, but sub-committees 
were appointed to make further inquiries 
about particular prospects. The Board of 
Directors hopes to make a selection of the 
Executive Director at or before its next 
meeting in Chicago on December 3 and 4, 
1960. 


Local Defense Groups 


Also, at its Washington meeting, the In- 
stitute’s Board of Directors approved a set 
of suggested forms of by-laws for local de- 
fense organizations and took action to fos- 
ter and encourage the formation of local 
defense lawyer groups in all areas sufficient 
in size and population to maintain them. 
The Institute will cooperate with such 
groups in exchanging information benefi- 
cial to defense interests. 


Activities 


When the Executive Committee of IAIC 
adopted its resolution creating The Defense 
Research Institute, it declared the follow- 
ing as being among the activities to be com- 
menced and carried on by the Institute at 
the earliest practical date: 

(1) To carry on a continuous program of 
analysis and research with particular em- 
phasis on such trial techniques and activi- 
ties as are unjust, unfair or improper, with 
a view to determining and formulating val- 
id objections to such techniques and activi- 
ties, and suggestions for defeating such 
tactics and activities, and communicating 
such information to the members of The 
Defense Research Institute. 
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(2) To establish and maintain liaison 
with professional organizations of lawyers 
with a view to promoting all proper partici- 
pation by defense lawyers in such organiza- 
tions and their programs. 

(3) To serve as a clearinghouse for in- 
formation as to proposed statutory and 
court rule changes which may adversely af- 
fect the loss-paying public, the legal pro- 
lession, and the insurance industry. 

(4) To sponsor a program of education 
in the fields of insurance law and the de- 
fense of insurance and related litigation in 
cooperation with accredited law schools. 

(5) To study causes of court congestion 
and delays in civil litigation and assemble 
and disseminate information to relieve such 
conditions wherever they may be found to 
exist. 

(6) To participate in the organization 
of speakers’ bureaus, and supply material 
to speakers to further the purposes of The 
Defense Research Institute. 

(7) In the public interest, to develop 
and maintain ways and means of safeguard- 
ing the casualty insurance premium-paying 
public against fraudulent, unjust and ex- 
cessive loss payments. 

(8) To encourage and sponsor coopera- 
tive activities and improved relations be- 
tween defense lawyers and the medical pro- 
fession for their mutual benefit and in the 
public interest. 

(9) To sponsor and promote a program 
of public information directed toward the 
objective that every litigant shall have the 
right to a just and fair trial and a prompt 
disposition of his rights or liabilities. 

The Articles of Incorporation of The De- 
fense Research Institute, Inc., define it as 
an educational, nonprofit institution. It is 
empowered to receive and expend funds 
donated to it by its members and by others 
than its members. All such expenditures 
are required to be in furtherance of the 
purposes of the Institute, and not otherwise. 




















October, 1960 


INSURANCE COUNSEL JOURNAL 


Page 527 


PROCEEDINGS 


33rd Annual Convention International 
Association of Insurance Counsel 


CHALFONTE-HADDON HALL HOTEL 
ATLANTIC CITY, NEW JERSEY 


GENERAL SESSION 
JULY 7, 1960 


HE GENERAL Session of the Thirty- 
Third Annual Convention of the In- 
ternational Association of Insurance Coun- 
sel convened at 9:30 o’clock a.m. at the 
Chalfonte-Haddon Hall Hotel, Atlantic 
City, New Jersey, President Charles E. 
Pledger, Jr., presiding. 


PRESIDENT PLEDGER: The meeting 
will please come to order. Although I did 
not have the slighest notion two weeks ago 
that I would be addressing you from the 
platform of this hotel today, I extend to 
you a cordial welcome and it is with a 
grateful heart that I convene the Thirty- 
Third Annual Convention of this Associa- 
tion. 

Without the assistance and determination 
of many members and friends of this As- 
sociation, the Thirty-Third Annual Con- 
vention could not have been held. To those 
who so ably and voluntarily came to my 
rescue in a very troublesome situation, I 
offer my heartfelt thanks. 

Little did I realize that I had so many 
friends. Their staunch support gave me 
courage and strength. 

Although I believe in prayer before com- 
mencing any great or important undertak- 
ing, I think it is particularly fitting today 
that we give thanks and seek divine guid- 
ance during the deliberations here in At- 
lantic City. 

Therefore, if you will rise at this time I 
shall ask Father Joseph E. Hyson of the 
St. Nicholas Roman Catholic Church in 
Atlantic City, who is a Professor of Religion 
at Villanova University, to pronounce the 
invocation. Father Hyson. 


FATHER JOSEPH E. HYSON: In the 
name of the Father, the Son, and the Holy 
Ghost. Direct, we beseech Thee, O God, 


by their actions and by Thy holy inspira- 
tion and carry them on by Thy gracious as- 
sistance, by every good work and prayer of 
ours they may begin always from ‘Thee and 
by Thee be happily ended in Christ Our 
Lord. 

May the Holy Spirit of God grant to you 
His special gifts, the gift of wisdom, that 
power to discern what is true, right judg- 
ment, the spiritual taste for the good, a 
ready insight into the divine and human 
laws and obedience to such laws, the gift 
of knowing that clear and certain appre- 
hension of truth, the gift of understanding 
that reasoning and faculty of comprehend- 
ing and referring facts to their true cause 
and principles; the gift of fortitude, of 
courage, that strength and firmness of mind 
and soul to endure prudently and patient- 
ly the dangers of contention, and the grace 
to observe in your deliberations the coun- 
sel of the founder of my Order, Saint Au- 
gustine that: “In essentials unity, in doubts 
liberty and in all things charity.” 

May the blessing of the Father, the Son 
and the Holy Spirit descend upon you and 
remain with you forever. 


PRESIDENT PLEDGER: Thank you 
very much, Father Hyson, for coming here 
this morning. 


MR. G. ARTHUR BLANCHET: Will 
the chair recognize me on a point of per- 
sonal privilege? 

PRESIDENT PLEDGER: I would be 
happy to. 


MR. BLANCHET: Honored guests, Mr. 
President, members of the International As- 
sociation of Insurance Counsel, their ladies 
and their guests: It is great fun to be leav- 
ing momentarily the green pastures of the 
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past presidents, where those colts prance 
around, and to appear before you again. 

When I said a moment ago that I asked 
for recognition on a point of personal priv- 
ilege, I wasn’t thinking of any dusty old 
parliamentary procedure at all, not at all. 

I was thinking of the delightful, pleasant 
and joyous personal privilege to present on 
behalf of each of you a symbol and a token 
of our administration and our affection for 
the industry and loyalty of our President. 

Charlie, it is indeed a personal privilege 
for me to extend to you this gavel. May 
it be a symbol forever of the high esteem 
in which we hold you and may you wield 
it with success, prosperity and good health. 
(Applause) 


PRESIDENT PLEDGER: Arthur, I am 
grateful for this gavel and as it rests upon 
my desk in future years, it will serve to re- 
mind me of the wonderful experience 
which has been mine during the last eight 
years to serve this great organization, first 
as Treasurer for six years, then as President- 
Elect and finally during the last twelve 
months as your President. 

I am most appreciative of the sentiment 
which prompts its presentation to me this 
morning. Thank you very much. 

Now I will entertain a motion to dis- 
pense with the roll call and the reading of 
the minutes. (The motion was made, sec- 
onded and carried) 

I am going to call upon a local member 
of our Association to introduce the indi- 
vidual who will welcome us here in Atlan- 
tic City, and I will recognize Herbert Horn 


at this time. 

MR. HERBERT HORN: Thank you, 
President Charlie, and good morning, la- 
dies and gentlemen. I want to first extend 
to you a personal welcome. I hope that 
your stay here will be happy and fruitful. 

The man who is about to give you the 
official welcome is known as the City Solici- 
tor of this city. He compares to the City 
Attorneys, so-called, in other municipali- 
ties. 
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It is a great privilege for me to intro- 
duce him to you because we personally are 
so close. He and I went to law school to- 
gether, roomed together, studied together, 
took our bars here in New Jersey together, 
and passed together and there has been a 
close association ever since. 

I have the greatest respect for him as a 
man and as a lawyer. Unfortunately, he 
sometimes represents plaintiffs, but that’s 
about the only thing I can say that could 
mar his otherwise perfect record. 

He has been the City Solicitor of this 
community for about eleven years. If any 
of you lived here, so that you could ap- 
preciate his talents, you would understand 
why I wax so enthusiastic about our man 
here, who is going to officially welcome 
you. ‘m! 

I might tell you that in a way he is here 
on short notice because Mayor Altman, of 
whom we are also justly proud in this com- 
munity, was going to welcome you but he 
is ill and could not be here. 

Murray Fredericks is a graduate of Syra- 
cuse University and he is also a graduate 
of the Dickinson Law School in Pennsyl- 
vania. 

He has been practicing in this communi- 
ty for about 26 years, since 1934. 

As a special favor to me, and I think to 
you, in order not to have anything inter- 
fere with the concentration of the mem- 
bers who, of course, are here mostly for the 
purpose of learning, he has arranged that 
within a radius, an area of about two 
blocks on either side of the hotel during 
the continuance of these meetings no girls 
under 25 will be permitted to wear any- 
thing that does not cover them while they 
are bathing from their necks down to their 
ankles. 

So I know that you will appreciate the 
efforts that he has gone to in order to help 
you in that respect. 

It is a sincere pleasure for me to have 
and to introduce to you Mr. Murray Fred- 
ericks. 
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Address of Welcome 


Murray FREDERICKS 
Atlantic City, New Jersey 


R. HORN, Mr. President and mem- 

bers of the International Association 

of Insurance Counsel: On behalf of the 

city fathers of Atlantic City and Atlantic 

City generally, I welcome this fine organi- 

zation to the Haddon Hall at Atlantic City. 

We in Atlantic City take pride in being 

a convention city and in entertaining visi- 
tors and guests to various conventions. 

This convention, in particular, I take 
pride in welcoming because of the fact that 
it is an organization or an association of 
lawyers of the highest regard in this coun- 
try. 

It is always, I believe, of some honor to 
an attorney to welcome to this city, and 
particularly on such short notice as you 
folks have come to Atlantic City, to wel- 
come a group of fine lawyers and their 
wives and guests, so that in behalf of the 
city of Atlantic City I would like to pre- 
sent to your President, Mr. Pledger, a key 
to the city which will, when well used, 


open our hearts and I know that you will 
enjoy it, and also, Mr. President, the Mayor 
asked me to present to you an official de- 
tective badge of the City of Atlantic City 
which can get you into more trouble than 
not. 

So that, Mr. President, good luck and 
you and your cohorts have a wonderful 
time here in Atlantic City. 


PRESIDENT PLEDGER: Mr. Freder- 
icks, I thank you very much for the key and 
the badge, and to show that I am willing 
to share what I have with others, if any of 
you in the audience would want to use this 
badge, I will be happy to loan it to you. 

Now I call upon one of our beloved 
members from the other coast, a prominent 
trial lawyer in the city of San Francisco to 
give on behalf of each of us a response to 
this welcome. 

It is my privilege and pleasure to present 
Ed Bronson from the State of California. 


Response to Address of Welcome 


E. D. BRONSON 
San Francisco, California 


R. FREDERICKS and President 

Pledger, members of the Association, 
your wives and guests: This traditional 
word of response: everybody sits and waits 
for it to get over as soon as possible. 

I have listened to a great many of them 
and I think this will be the worst. But it 
is appropriate, of course, for us to accept 
the very kind welcome that has been ex- 
tended to us, not only by a citizen here 
but by a good lawyer of this community 
and I would recommend to all of you when 
you are addressing the jury the brevity that 
our friend showed in making his welcome 
which was nonetheless warm, nonetheless 
heartfelt. 

It is especially appropriate here because 
we are almost like migratory birds com- 
ing here, kind of homeless wanderers, look- 


ing for a place to have our quiet little meet- 
ing. 

I should like to tell Mr. Fredericks this 
about the Association, that we are not like 
the great majority of them that come here 
to meet. We are a small organization. We 
are a close organization. We are almost 
like a family. 

I think if you took a poll around here 
you would find that the average number 
of conventions that have been attended by 
us here is perhaps something between ten 
and fifteen times in as many years or more. 

Some of us have attended almost twice 
that many and we are a close-knit group 
and the feeling we have towards one an- 
other we extend to you and to your city, 
Mr. Fredericks. 

I haven’t been out this morning, in fact 
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I did not look out the window. Something 
should be said, a compliment to the state 
of New Jersey. 

I know we appreciate the snow-clad 
mountains, the great desert expanses, what 
a pity that God did not give them a coast 
line. 

My investigator, however, has been out- 
side and reports to me that the boardwalk 
is 50 per cent bare thighs and 50 per cent 
salt taffy, not suggesting that there is any 
relation between the two, of course. 

So without more ado, and following in 
your brevity, Mr. Fredericks, we accept your 
very warm welcome in the spirit in which 
it has been given 

We will enjoy our stay here. We are es- 
pecially grateful, under the accident that 
brought us here, that your doors were open, 
that your heart is open, and that we may 
enjoy ourselves here fully. Thank you 
again. 


PRESIDENT PLEDGER: The next ord- 
er of business which I think is a very fine 
custom in our organization is the introduc- 
tion of our new members. 

The Reception Committee to receive 
new members is composed entirely of Past 
Presidents and one of the Past Presidents 
is chairman of that committee, and at this 
time I present John A. Kluwin of Milwau- 
kee, Wisconsin, a Past President of this As- 
sociation, and chairman of the Men’s Re- 
ception Committee. (Mr. Kluwin present- 
ed the members of his committee and the 
new members of the Association.) 

MR. KLUWIN: You, by your presence 
here this morning, represent that you have 
passed a very difficult and arduous task in 
attaining membership in a distinguished or- 
ganization. 

I think that you will be justly proud of 
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your membership as we are proud to have 
you here and if you will permit a personal 
reference, I think I can give you the best 
idea of what the IAIC will mean to you in 
the future as it does to me now and has in 
the past. 

This is my twenty-first consecutive con- 
vention over a period of, I think, twenty- 
three years. I haven’t attained one of those 
silver stars as yet but I am looking forward 
to that because I think that’s the last honor 
that I can receive, and after that I go on 
the Memorial Committee. 

This Association has meant the meeting 
of fine, distinguished gentlemen and love- 
ly ladies from the rushing waters of Frazier 
to the palms of Florida’s coast and from 
the craggy shores of Nova Scotia to the 
sands of Southern California, and I am 
sure that in the future if you will attend 
these meetings that you, too, will enjoy all 
that I have participated in, and I can as- 
sure you that if you leave here and haven't 
made some of the finest friendships that 
you can ever make that will continue all 
through your life, then I say tender your 
resignation. 

We welcome you here and wish you a 
wonderful time and extend to you our 
hearty welcome. Thank you, gentlemen. 


PRESIDENT PLEDGER: Thank you, 
John Kluwin, for your usually good job in 
introducing to us those who have been ad- 
mitted to membership during the past year. 

On behalf of the Association I welcome 
each of you to our ranks and urge your 
full participation in the affairs and activi- 
ties of this Association. 

As you contribute to its welfare so shall 
you benefit particularly in the close-knit 
friendships which exist among all of our 
members. 
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President’s Report 


CHARLES E. PLEDGER, JR. 
Washington, D. C. 


Ladies and gentlemen, the annual meet- 
ing of the International Association of In- 
surance Counsel looks to its President for 
a report of his stewardship. 

Originally, I had expected to write an 
intellectual treatise on some subject per- 
tinent to the defense of insurance litiga- 
tion. Then I decided to prepare an article 
on, “How to Cram, Shove or Push 1,500 
People into the Greenbrier, Which Has a 
Capacity for Only about 1,000.” Some two 
weeks ago, I considered the preparation of 
a dissertation on “How to Rapidly, With- 
out Lost Motion and Inconvenience, Move 
and Transplant 1,200 Persons from a Hotel 
and Its Environs in the Beautiful Hills of 
West Virginia to a Hotel on the Wind- 
swept Atlantic Shoreline of New Jersey.” I 
have abandoned all these ideas and shall 
resort to telling you a little about the ac- 
tivities of your President and his wife dur- 
ing this year. 

However, first and perhaps most impor- 
tant, I wish the members of the Association 
and their ladies to know the sheer pleasure 
and enjoyment which have been Beryle’s 
and mine to be so closely associated with 
what, in our opinion, is the finest aggre- 
gation of people we have ever known. 

This year, Beryle and I have literally 
visited and socialized with IAIC members 
and their families from coast to coast, 
border to border, and enjoyed every min- 
ute! Beryle joins me in heartfelt thanks 
to all those who have made the last twelve 
months so pleasant. 

In August, we were at Miami Beach, 
Florida, during the Annual Meeting of the 
American Bar Association, where I attend- 
ed a breakfast and kick-off meeting of the 
then-called Industry Cooperation Commit- 
tee. It was a well-attended affair and I 
think that it served “to get off the ground” 
a project which had been moving slowly 
for several years but had never gained the 
impetus to accomplish the desired purposes. 
At this breakfast, not only were practicing 
lawyers in evidence but the Industry was 
well represented. 

In October, we drove to the Homestead 
at Hot Springs, Virginia, for a two-day 
meeting of the Industry Cooperation Com- 


mittee and the Industry Defense Commit- 
tee, representing the three segments of the 
insurance industry, namely the stock, mu- 
tual and independent companies. Prob- 
lems were analyzed and discussed. More- 
over, a plan was worked out for future 
action. 

In January, 1960, the Midwinter Meet- 
ing ol the Executive Committee was held 
at Camelback Inn in picturesque Arizona. 
Well over 100 were present, including nine 
Past Presidents of the Association. While 
a great deal of serious work was done in 
the mornings, with resulting accomplish- 
ments, the social aspects of this gathering 
were delightful. At this meeting, the In- 
dustry Cooperation Committee became the 
Defense Research Committee and our 
Newsletter, FOR THE DEFENSE, was 
born. Enroute, we stopped in Chicago and 
Dallas where again it was our pleasure to 
be with IAIC members. 

Late in January, Beryle and I spent a 
delightful week-end in New York City, at- 
tending the Midwinter Metropolitan Meet- 
ing of the Association held at the Hotel 
Plaza. It was a magnificent party, clearly 
demonstrating the fine hand of Price Top- 
ping and his co-workers, Milton Baier and 
Ernest Fields, 

At this well-attended function, there were 
present Past Presidents, current officers, 
members of the Executive Committee of 
the Association, and their wives. On this 
occasion in New York City, a meeting was 
held to lay the groundwork and agree on 
the details for the publication of FOR THE 
DEFENSE. 

In February, Beryle and I journeyed to 
the windy city of Chicago, attending the 
Midwinter Meeting of the American Bar 
Association. Here also was held a worth- 
while and constructive meeting of the new- 
ly-created IAIC Implementation Commit- 
tee of the Defense Research Committee. 

Beryle and I travelled to Coronado, Cali- 
fornia late in March for the Midwinter 
Meeting of the American College of Trial 
Lawyers. ‘This trip afforded opportunities 
to fraternize with the many members of 
our Association in attendance at that meet- 


ing. 
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On April 9, a meeting of the Implemen- 
tation Committee of the Defense Research 
Committee was held in Washington, D. C. 

What I have said will indicate that your 
President has had an active year covering 
a great deal of ground and I hope the pur- 
poses of the Association have been advanced 
substantially by these efforts and travels. 

I am deeply grateful for for all the help 
I have received this year and would like 
to pass our “orchids” to those who have 
been of such great assistance in all that I 
have undertaken. To my officers and mem- 
bers of the Executive Committee, I have 
nothing but gratitude, genuine affection 
and admiration. They have been my right 
hand. A special tribute goes to Bill Knep- 
per, Editor of our publications. He has 
responded 100 per cent on every occasion. 

To my committee chairman, vice chair- 
man and personnel, I say, “Thank you”, 
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from the bottom of my heart for a job well 
done. 

To the many members of the Association 
throughout the country whose willingness 
to help has been an inspiration, I express 
deep appreciation; also to Blanche Dehin- 
den—for no president could run this organi- 
zation without her guidance and help. She 
is a wonderful person and an able Execu- 
tive Secretary. 

I close with thanks for the privilege 
which has been mine to serve you. ‘The best 
wish that I could make for my successor 
is that he receive the same type of coopera- 
tion which has been accorded me. 

I thank you. 

We will now have the report of our very 
able and_ efficient Secretary-Treasurer, 
George Schlotthauer of Madison, Wiscon- 
sin. 


Report of the Secretary-Treasurer 


GrorceE McD. SCHLOTTHAUER 
Madison, Wisconsin 


R. PRESIDENT, distinguished guests, 
members of IAIC and ladies: My 
report to you as Secretary—I have to put 
that hat on first—is that we had 1,718 mem- 
bers on June 16, 1959. At the end of the 
year there were 23 resignations, 19 deaths 
and 6 delinquents. So we lost 48 members. 
New members taken in until June 30, 
1960 were 119, so the number of members 
on June 30, 1960 is 1,789 members. This 
represents an increase of membership of 
71 members. 


Balance as at October 31, 1959: 


Cash: 
Checking Accounts: 
Marine National Exchange Bank, 
Milwaukee, Wis... 


Marshall & Ilsley Bank, Milwaukee, Wis. ar 


Savings Accounts: 


National Savings & Trust, Washington, D. C.__. 
First National Bank, Washington, D. C.... 
Union Trust Company, Washington, D. C.. 
Amer. Security & Trust, Washington, D. C.__. 
Riggs National Bank, Washington, D. C.___- : 


The number of applications that were 
processed since June 16, 1959 were 134. Of 
these, 119 were approved. There are now 
29 applications in the process of being con- 
sidered. 

During 1959 there were three resigna- 
tions due to appointments to the bench. 

That is my report as Secretary. 

Now I must give you an account of my 
stewardship as far as the finances are con- 
cerned. This report is for the period from 
November 1, 1959 through June 30, 1960. 


saiitaati $ 5,201.28 
2,000.00 


2,974.35 
5,099.21 
10,799.75 
10,767.44 
10,741.17 





~ EE 





<————$$___— 
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Investments: 
United States Savings Bonds: 
Maturing Feb., 1966 
Maturing Feb., 1967 


Receipts: 
Dues, 1960 
Journal: 
Subscriptions 
Binders 


. $ 3,041.00 

1,370.00 
Admission Fees —_ 
Interest: 


Natl. Savings & Trust 44.56 
First National Bank 76.48 
Union Trust Co. 160.88 
Amer. Sec. & Trust 162.00 
Riggs Natl. Bank 157.40 
U.S. Savings Bonds 207.00 


Convention Regis. Fees me 
Miscellaneous 


Disbursements: 

Exec. Sec.’s Office Expense 

Journal Expense: 
Publication Cost 28,521. 
Binders ] 

Admission Fee Refunds 

Midwinter Meeting Expense 

1960 Convention Expense 

Auditing Expense 

Sec.-Treas.’s Office Expense 

Miscellaneous 


Excess of Receipts over Expenditures 


Balance as at June 30, 1960 


Accounted For as Follows: 


Cash: 
Checking Accounts: 
Marine National Exchange Bank, 
Milwaukee, Wis. 
Marshall & Ilsley Bank, Milwaukee, Wis. 
First Wisconsin National Bank, 
Milwaukee, Wis. 
Savings Accounts: 
National Savings & ‘Trust, Washington, D. C. 
First National Bank, Washington, D. C. 
Union Trust Company, Washington, D. C. 
Amer. Security & Trust, Washington, D. C. 
Riggs National Bank, Washington, D. C. 
Investments: 
United States Savings Bonds: 
Maturing Feb., 1966 
Maturing Feb., 1967 


$ 5,000.00 
10,000.00 
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$ 5,000.00 


10,000.00 


4,411.00 
2,350.00 


808.52 
8,010.68 
14.4] 


7,858.40 


29,856.29 
250.00 
,108.84 
1,473.08 
225.00 
73.20 
2,169.30 


~I 


58,369.41 


48,974.11 
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15,000.00 $62,583.20 


9,395.30 
$71,978.50 


$ 5,984.58 
2,000.00 


8,010.68 


3,018.91 
5,175.69 
10,961.75 
10,928.32 
10,898.57 


15,000.00 
$71,978.50 
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PRESIDENT PLEDGER: The next in 
the order of business is a pleasant task for 
me because, as I said in the brief report 
that I made, he has responded this year 
100 per cent in every request that I have 
made of him. 

I do not see how he crams into 24 hours 
a day the amount of work that he does 
and at this time I am going to call for the 
report of the Editor of our publications, 
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who not only will speak as Editor of the 
INSURANCE COUNSEL JOURNAL and 
FOR THE DEFENSE, but also will report 
for the Journal Committee, of which Gor- 
don Snow of Los Angeles is the able chair- 
man. ‘ 

At this time I would like William E. 
Knepper of Columbus, Ohio to come for- 
ward. Bill Knepper. 


Report of the Editor 


WILLIAM E. KNEPPER 
Columbus, Ohio 


Ses is the report of the Journal Com- 
mittee, of which Gordon H. Snow is 
chairman, and of the Editorial Staff, con- 
sisting of the Regional and State Editors, 
the Editor Emeritus and the Editor. 

This has been a busy year. The Journal 
has continued to publish what we believe 
are the best obtainable articles, and some 
new features have been added, notably the 
department, Reviewing the Law Reviews, 
prepared by Associate Dean Robert 
Nordstrom, of the College of Law of Ohio 
State University. R. Harvey Chappell, of 
Richmond, Virginia, has continued his out- 
standing job of editing the Current De- 
cisions. Through the cooperation of the 
magazine, Postgraduate Medicine, we have 
been able to bring to you some exception- 
al articles on medicolegal subjects. And, 
as you have seen, we now publish the pic- 
tures and biographical sketches of our 
writers. 

When the Defense Research Committee 
and the Executive Committee decided to is- 
sue a monthly newsletter, For the Defense 
was born. It is published under the super- 
vision of the Journal Committee, but the 
man who does the actual work on it is 
Professor Robert W. Miller, of the Syra- 
cuse University College of Law. His efforts 
have brought numerous favorable com- 
ments from judges, lawyers, and law teach- 
ers throughout the country. For the De- 
fense now has a mailing list of more than 
5000, which is increasing every issue. 

Last month the new General Index was 
distributed. It covers the five Yearbooks 
published by this Association from 1928 


to 1933, and the 26 volumes of the Journal 
issued from 1934 through 1959. A few ex- 
tra copies of the General Index are availa- 
ble, and may be purchased from Miss 
Dahinden for $5.00 each. 

The standing committees have made 
some splendid contributions this year. One, 
in particular, was the comprehensive sur- 
vey of Automobile Guest Laws Today, pre- 
pared by the Automobile Insurance Com- 
mittee under the chairmanship of George 
M. Morrison. It is found in the April 1s- 
sue of the Journal. 

Your Journal Committee and Editorial 
Staff have made plans for the future im- 
provement of both the Journal and the 
newsletter. We shall need your continued 
cooperation in supplying articles, reports, 
notes on effective trial techniques, and 
other material of benefit to the defense 
bar. We need the benefit of your experi- 
ence and your research. 

And now, Mr. President, following the 
custom established by our Editor Emeritus, 
George W. Yancey, it is a pleasure to pre- 
sent to you a complete set of bound vol- 
umes of the Journal. All but the last vol- 
ume have been shipped to your office. 
This one I now hand to you in token of 
our grateful appreciation of your faith- 
ful service to this Association. 


PRESIDENT PLEDGER: Thank you, 
Bill Knepper, for a job well done. I ap- 
preciate more than I can tell you this set 
of Journals. I assure you that they will 
occupy a prominent place in my office and 
will serve a useful purpose which has been 
greatly added to by the publication of that 
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very wonderful Index dedicated to George 
Yancey who for so many years did such a 
magnificent job with the Journal. 

I had expected—I am going to interrupt 
what I started to say because I now see in 
the back of the room the person that I had 
asked to come in. 

I made reference to Blanche Dahinden 
in my report. I said at that time—I don’t 
think she was in the room; she is now— 
that no president of this Association could 
cperate efficiently without her. She is a 
tireless worker. She has the welfare of this 
Association at heart. 

I am not going to ask her to come for- 
ward and say anything because she has re- 
quested me not to, but I want to say to 
Blanche Dahinden, who is standing in the 
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back of the room, that she has the heartfelt 
thanks of this Association for the splendid 
job she does as our Executive Secretary. 
Walk forward, will you, Blanche? 

Times does not permit a proper intro- 
duction in recognition of our next speaker. 
He has done a tremendous job this year 
and I personally feel that the results of his 
efforts will be felt for a long time and will 
benefit not only the members of this As- 
sociation but the industry with which we 
are so closely identified. 

At this time, I want to recognize Past 
President Stanley C. Morris of Charleston, 
West Virginia, Chairman of the Defense 
Research Committee, who will give his re- 
port, the report of the Defense Research 
Committee. 


Report of the Defense Research Committee—1!960 


STANLEY C. Morris, Chairman 
Charleston, West Virginia 


This committee devotes a major portion 
but by no means all of its time to problems 
which exist in the personal injury field. It 
is believed to have been the only committee 
of defense trial lawyers extensively engaged 
in like activities. 

The last ten years have seen the emer- 
gence of the so-called “modern” personal 
injury trial. Writing in 1955, Dean Wil- 
liam L. Prosser of the University of Cali- 
fornia School of Law describes this as “the 
Hollywood type of trial’’; this, in reviewing 
a book replete with recipes as to how to 
conduct such a trial in behalf of a plain- 
tiff. He describes California as: 


“* * * 4 state where judges have to a 
large extent abdicated control of the 
trial * * *”, 43 Cal. L. Rev. 556 (1955) 


He went on to prophesy that as the impact 
of the book he was reviewing: 


“* * * spreads across the country * * * 
I expect to hear a great deal more of the 
proposal to abolish it (the jury trial) in 
the United States. * * *” 43 Cal. L. Rev., 
supra. 


Within four short years, his 1955 proph- 
ecy came true. In his inaugural address 
made in January, 1959, Governor Edmund 


G. Brown, of California, initiated an inves- 
tigation looking to the possible elimination 
by legislation of jury trials in traffic acci- 
dent cases, substituting a system of compen- 
sation for all victims of such accidents, re- 
gardless of negligence considerations, the 
awards to be made by boards or commis- 
sions. To date, this proposal continues un- 
der study as does also a kindred proposal 
in the state of Connecticut. 

There is elsewhere and otherwise mani- 
fested wide-spread grass roots dissatisfaction 
with the gimmicks in “the Hollywood type 
of trial” on the part of such cross-section 
Americans as family purpose automobile 
owners, jurors, surgeons, clerics, judges. 

There is widespread determination that 
the gimmicks must go. 

Encouraging progress in the return to fair 
and impartial trials can be reported: 

(1.) Exploitation before juries of the 
term “whiplash injury to the neck”, either 
as a diagnosis or as a description of how an 
accident occurred is on the way out, now 
almost passe. 

(2.) Oral or blackboard presentations to 
juries of personal injury plaintiffs’ lawyers’ 
estimates of the dollar values of plaintiffs’ 
pain and suffering on a unit of time basis 
have been banned by a group of the highest 
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courts of states which have an aggregate 
1960 population of nearly twenty-six mil- 
lion. 

(3.) Exploitation before juries of plain- 
tiffs’ ad damnum demands is being sharply 
challenged, is on principle improper and 
can, it is believed, be eradicated in most 
American jurisdictions by intelligently pre- 
sented test cases, even where reversals of 
prior decisions are necessary. 

The foregoing paragraphs deal with 
promising trends well calculated to correct 
abuses which have crept into the trial of 
personal injury cases and to restore fair 
and impartial trials. 

In another particular, case law in the 
personal injury field shows affirmative im- 
provement. 

(4.) In these times when six-figure de- 
inands are the order of the day, it is impera- 
tive that juries be told that personal in- 
jury plaintiffs’ monetary recoveries are not 
subject to federal and state income taxes, 
lest they add various percentages of what 
they might otherwise find for plaintiffs to 
their ultimate findings on the theory that 
each such recovery will be taxed as income. 
The giving of such instructions has become 
increasingly frequent and shows good pros- 
pect of becoming an established practice in 
most American jurisdictions. 

(5.) Both informal and formai local or- 
ganizations of defense trial lawyers have 
been formed. These very important organ- 
izations foster and promote prompt and 
free interchange of information between 
their respective members. This committee 
has prepared a model constitution and by- 
laws for the use of such organizations in 
cities where there are a sufficient number 
of defense lawyers to warrant a formal or- 
ganization and is otherwise assisting in their 
formation. It will also cooperate with them 
to the extent needful and proper. 

Outside the court rooms there have also 
been important developments promising 
material betterments of the situation. 

(6.) The first issue of “For the Defense”, 
a monthly newsletter, sponsored by this 
committee, was brought out in March of 
this year. Ten issues per year will be pub- 
lished. We expect it to help to bring about 
a situation in which what one defense law- 
yer knows or works out successfully for the 
betterment of the defense situation will 
speedily be known to other defense trial 
iawyers throughout the country. 

(7.) Casualty insurers will shortly set up 
a brief bank with which defense lawyers 
will be requested to file copies of all major 
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briefs which they produce in contested 
cases, whether in trial or appellate courts. 
‘These will be catalogued and indexed. 
Material from them will be promptly furn- 
ished to defense lawyers upon request. 


Magnitude, Economics and Social 
Significance of Tort Claims 


Figures have been compiled indicating 
that insurers and self-insurers are currently, 
countrywide, paying out $3,300,000,000 per 
year on personal injury and property dam- 
age claims. ‘This amounts to $12,500,000 
every business day. Precise figures of this 
sort are hard to come by. A considerable 
percentage of estimation is involved. There 
may, therefore, be a sizeable percentage of 
error in these figures. It is certain, how- 
ever, that indemnities paid casualty damage 
claimants in any one year are in the bil- 
lions. It is, therefore, obvious that fair and 
just handling of tort claims is of utmost 
significance to the American people. 

There appear to be lay members of the 
public who have come to believe that for 
every casualty they suffer someone should 
pay and pay to the utmost. Some plain- 
tiffs’ lawyers drive relentlessly in every case 
for the very last dollar which the gimmick- 
loaded “modern” trial will yield them. 
They are prone to seek statutes, court rules 
and precedent-making court decisions ren- 
dering it impossible or well-nigh impossible 
for a defendant ever to win a personal in- 
jury case. These lawyers are shortsighted. 

Whenever in any jurisdiction plaintiffs 
win something in every case and defendants 
win no cases outright, liability without 
fault will, de facto, have saieell, whether 
it has been set up de jure or not. In such 
a jurisdiction, it is inevitable that the pre- 
mium payers will shortly demand that 
what is de facto be made de jure, that courts 
and juries be dispensed with, and that com- 
missions be substituted to make schedule 
payments in finding amounts to any and 
all accident victims. 

Personal injury plaintiffs and their law- 
yers have never had it so good nor do peo- 
ple in like positions have it so good else- 
where in the world today. 

There is no fixed group in this country 
who are, have been, or will be plaintiffs in 
personal injury lawsuits. Nor is there a 
fixed group who are, have been, or will be 
defendants. Today’s plaintiff may be to- 
morrow’s defendant. Seen in this light, 
the American citizen’s rights as plaintiff 
or defendant in a personal injury case fall 
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into right relation. In either capacity, he is 
entitled to a fair and impartial jury trial, 
no more, and no less. 


Diversity of Citizenship 
Jurisdiction Imperiled 


Pending in the United States Congress is 
H. R. 3217 which would entirely eliminate 
diversity of citizenship as a ground for fed- 
eral court jurisdiction, whatever the 
amount involved. This bill seems definite- 
ly against the public interest. It sweeps 
away a time-honored jurisdiction of the fed- 
eral courts without apparent justification. 
A sub-committee of this committee has it 
under study. 


Future Plans 


As earlier pointed out, the climate of 
opinion in the country has become auspic- 
ious for the carrying on of an aggressive 
program for the betterment of the tort 
claims situation in this country. 

This committee was created and operates 
on the premises (1) that every just per- 
sonal injury claim should be promptly and 
adequately compensated, (2) that every 
non-meritorious or exaggerated claim 
should be effectively resisted and (3) that 
the adversary system of the administration 
of justice is the best means to assure such 
results. 

The court-jury system has a value to the 
American public which is all its own. It 
keeps the people close to the courts and 
the courts close to the people. The pres- 
ent system can be perfected and perpetu- 
ated by the cooperation of all whose duty 
it is to make it serve the American people 
better. 

The present is a time of enlarged but 
dangerous opportunity for defense trial 
lawyers. Hard and faithful effort in the 
trial of cases in court has been shown to 
be no longer enough. The soundness of the 
rules and techniques under which such 
court battles are carried on must be un- 
ceasingly fought for. A continuous pro- 
gram of analysis and research of matters 
affecting the fair and impartial handling 
of claims is imperative. Prompt effective 
communication between defense trial law- 
yers is also a must. Both tasks this com- 
mittee is attempting to implement and per- 
form. 

An attached appendix documents the sit- 
uation narrated and described in the first 
four numbered paragraphs above. 
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‘The foregoing report refers to grass roots 
dissatisfaction with “modern” personal in- 
jury trials. Perhaps the prime examples 
of judicial dissatisfaction with the situation 
are Botta v. Brunner, 26 N. J. 82, 138 A. 
2d 713, 60 A.L.R. 2d 1331 (1958), and lat- 
er cases which follow it. As an example of 
juror reactions, we have the situation in 
Chicago which was formerly an area high- 
ly favorable to plaintiffs both as to the 
percentage of litigated cases won and as to 
the size of the verdicts. As shown in Na- 
tional Underwriter for May 20, 1960, how- 
ever, between September 1, 1959 and that 
date, defendants won outright 231 contested 
cases while losing but 206. 

We now supplement the first four num- 
bered paragraphs of the report. 

1. “Whiplash.” In 1928 Dr. Harold E. 
Crowe, of Los Angeles, coined the term 


“whiplash injury of the neck”. He later 
wrote: 


“I never published the term ‘whiplash 
injury’ but it spread across the country, 
got into published literature and became 
a household word which is used thought- 
lessly by the layman, the attorney and 
the physician.” Section of Insurance, 
Negligence and Compensation Law, 
ABA, Proceedings, 1958, 177. 


This blood curdling term, truly a “hid- 
den persuader”, became a jackpot getter. 
Some competent claim men estimate that, 
in 1958, in their respective areas, as much 
money was paid out for “whiplash” claims 
as was in 1948 paid out for all types of per- 
sonal injury claims. Within the last several 
months, however, the abuses inherent in the 
use of this term in court have been exposed, 
In some areas, such use is already out—in 
others, on the way out. 

Highlights in the recent deserved deni- 
gration of this gimmick were, in chronol- 
ogy: 

1958, August 28, Dr. Crowe said in a pub- 
lic address: 


“* * * T coined the phrase ‘whiplash 
injury of the neck.’ I have regretted this 
coinage ever since because the coinage 
proved to be counterfeit * * *” Section 
of Insurance, Negligence and Compensa- 
tion Law, ABA, Proceedings, 1958, 176 


1959, January, Dr. David M. Bosworth, 
in an editorial in the Journal of Bone and 
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Joint Surgery, reprinted in 1 For the De- 
fense 29 (June, 1960) , official publication 
of The American Orthopaedic Association, 
The British Orthopaedic Association, The 
American Academy of Orthopaedic Sur- 
geons, The Australian Orthopaedic Asso- 
ciation, The Canadian Orthopaedic Asso- 
ciation, American Society for Surgery of 
the Hand, New Zealand Orthopaedic Asso- 
ciation and the South African Orthopaedic 
Association, said: 


“* * * there is no room, nor is there 
any reason for such a loose diagnosis as 
‘whiplash injury of the neck.’ * * * For 
this reason even changing the term to 
‘whiplash mechanism of injury’ is unac- 
ceptable. The neck is not a whip. * * *” 


1959, April, Paul W. Braunstein, M.D. 
and John O. Moore said, in an article in 
the American Journal of Surgery 522,528, 
reviewed in the Insurance Counsel Journal 
for July, 1960: 


“* * * The term in no way describes 
a clinical, anatomic or pathologic enti- 
ty. * * * 

“It is believed that the term whiplash 
injury is a misnomer and deserves a seri- 
ous reappraisal in usage. * * *” 


1959, August 25, Raoul D. Magana, noted 
Los Angeles lawyer, said: 


“* * * I’m frank to state that I don’t 
know what is meant by the term ‘whip- 
lash.’ It is a worrisome diagnosis, a type 
of receptacle into which many things will 
fit. If there are no sequelae, these un- 
fortunates usually are happier if their 
problem is terminated early (I think). 
They continue to wear appliances about 
their neck, of all sizes and shapes. As 
those students of English are wont to 
say, “They have a nemiety of symptoms 
and a sobriety of signs.’ Few doctors in 
my own experience have done more than 
treat the symptoms. * * *. 

“a. Do you have a definite diagnosis 
from the treating doctor? If it is a simple 
sprain, does he call it such?” 


1960, March, Dr. Sanford H. Eisenberg, 
in the March, 1960 issue of the Journal of 
the Bar Association of the District of Co- 
lumbia, 130, 131, reprinted in Insurance 
Counsel Journal for July, 1960: said: 


“* * * The cervical spine cannot be 
compared to a whip, employment of such 
a simile demonstrates either insufficient 
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knowledge to make a diagnosis or a con- 
scious effort to delude the involved par- 
ties into believing an exaggerated con- 
cept of the original injuries.” 


In many areas, the term ‘no longer ap- 
pears in the pleadings of knowledgeable 
plaintiffs’ lawyers. In some courts and by 
agreement of some plaintiffs’ lawyers, the 
use of the term before the jury can be 
eliminated by pre-trial order or agreement. 
Surgical experts employed by both litigants 
will, it is believed, in nearly all instances, 
agree to eschew the term. Where plaintiffs’ 
lawyers still insist upon using the term, a 
procedure for controlling it is suggested in 
1 For the Defense 30, (June, 1960) . 

Adjusters and defense trial lawyers 
should, of course, taboo the use of the term. 


2. Plaintiffs’ Attorneys’ Calculations, on a 
Unit of Time Basis, of Dollar Amounts Al- 
lowable by Juries on Account of Plaintiffs’ 
Pain and Suffering. This tactic is being 
viewed with increasing judicial disfavor. 
Justifying this disfavor are the facts that: 

(a) As a matter of the substantive law of 
damages, pain and suffering are incapable 
of measurement in dollars on a unit of 
time basis; 

(b) No evidence is, so far as known, re- 
ceived in any jurisdiction substantiating 
such a method of evaluating this element 
of damages; and 

(c) Plaintiffs’ counsel’s own oral or 
written calculations of dollar amounts al- 
lowable on such basis, on account of pain 
and suffering, being devoid of record testi- 
mony to support them, are, therefore, im- 
proper. A careful search has netted no 
case decided by a court of last resort where- 
in there was received (1) testimony, ex- 
pert or lay, as to the dollar value of pain 
and suffering on a unit of time basis, or 
(2) oral statements as to plaintiff's law- 
yer’s estimate of such value. Why then 
permit (1) writing on a blackboard stip- 
ulated or proven items of damage such as 
medical expenses on the one hand and loss 
of wages on the other, and (2) , sandwiched 
in between them, plaintiff's lawyer’s own 
estimates of the dollar value of his client’s 
pain and suffering on a unit of time basis, 
this estimate being wholly unsupported by 
evidence? 

Both the cause celebre and the chief re- 
liance of plaintiff's lawyers who seek to ex- 
ploit this “hidden persuader” device is a 
Florida decision in which an infant plain- 
tiff was awarded nearly a quarter of a mil- 
lion dollars. 
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At the 1959 ABA Meeting, this chart and 
the facts in regard to it were thus presented 
by one of the speakers: 


Figures submitted to the jury in the case of 
Braddock v. Seaboard Air Line Railroad, 80 So. 2d 





662 (Fla. 1955); Seaboard Air Line Railroad v. 
Braddock, 96 So. 2d 127 (Fla. 1957). 
Age 9 ectancy 56 years 
Pain and Suffering to date wad 5 days) 
Experience of accident_________ $ 5,000.00 
eee anaalc tie be 1,200.00 
First 30 days at home——$ ___. 300.00 
To date 353 days. — 700.00 
Inability to Lead Normal Life 
R-SIFIS. went. 340.00* 
6/1-10/31/52 pylon__. — {na 
11/1/52 to date artificial limb_ Runes 348.00* 
Humiliation and Embarrassment___._- 1,915.00 
$10,262.00 
20,440 days Future 56 years 
Medical 
Checkup by doctor once a year. $ 440.00 
Artificial legs. 3,600.00 
Repairs and maintenance___________ 2,640.00 
Stump socks. we 985.00 
Extra pants, shoes and socks 4,400.00 
Limb adjustment every 2 weeks. 2,912.00 
$14,977.00** 
Pain and Suffering (20,440 days)... 20,440.00 
Humiliation and Embarrassment 
(20,440 days) a 40,880.00 
Inability to Lead a Normal Life 
(20,440 days). iaadasiae 40,880.00 
Loss of Earning Capacity 
(5500 x 50% x 56) — ..--- 121,000.00 
"Total $248,439.00 


INCL Section, ABA, Proceedings, 1959, 
172. 

It will be noted that the jury awarded ex- 
actly the total amount set out in this black- 
board summation. 

That the law for more than fifty years 
has disallowed attempts orally to argue for 
a dollar value on pain and suffering on a 
unit of time basis is established by the fol- 
lowing cases: 

Goodhart v. Pennsylvania R. Co., 177 Pa. 
1, 35 A. 192 (1896) ; 


*Although these figures pertain to appliances 
having a dollar value, they appear to be counsel’s 
estimates of the dollar value of plaintiff's inconven- 
ience from having to use them prior to the trial. 

**This total figure appears to refer to the fu- 
tuxe costs of medical care and of — likely 
to be incurred by plaintiff, presumably after reach- 
ing majority; as such they are apie of proof, if 
proper proof is presented. 

Words and figures as to matters incapable of 
proof in dollar amounts are italicized. Words and 
figures capable of proof, although referring to fu- 
ture expenses, and loss of earnings are not italicized. 

go borane of items incapable of such proof, $112,- 


=e of items capable of such proof, $135,- 
977. 
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Vaughan v. Magee, 218 F. 630 (3 Cir., 
1914) ; 

atiaae & N.W.R. Co. v. Chandler, 283 
Fed. 881 (8 Cir.) 28 A.L.R. 1176 (1922) ; 

Herb v. Hallowell, 304 Pa. 128, 154 Atl. 
582, 85 A.L.R. 1004 (1931). 

The highest court of New Jersey recently, 
in a milepost decision, held improper such 
presentation, per blackboard: 

Botta v. Brunner, 26 N. J..82, 138 A. 2d 
713, 60 A.L.R. 2d 1331 (February 3, 1958) . 

Botta v. Brunner and the ample antece- 
dent authority above cited, have been fol- 
lowed in important later decisions: 

Henne v. Balick, 146 A. 2d 394, 15 C. 
C.H. Auto. (2) 887, (Delaware, November 
25, 1958) ; 

Wuth v. United States, 161 F. Supp. 661, 
(Dis. Ct. E.D. Va., April 10, 1958) ; 

Certified T.V. and Appliance Company 
v. Harrington, 109 S.E. 2d 126 (Virginia, 
June 22, 1959) ; 

Faught v. Washam, (Mo.) 329 S.W. 2d 
588 (December 16, 1959) . 


The standing of the Virginia court is 
such that its decision is believed to be of at 
least equal importance to that of Botta v. 
Brunner. 

3. Exploitation of Ad Damnum Demands. 
The law as it was then and as it should be 
was well set out by Mr. A. Lee Bradford, a 
prominent Miami trial lawyer in a panel 
discussion which appears in Proceedings, 
Section of Insurance, Negligence and Com- 
pensation Law, ABA (1959) 166-167. 
Judge Alexander P. Holtzoff, a pre-emi- 
nent authority on federal procedure, pre- 
sided over that discussion and pointed out 
that he does not permit plaintiffs’ ad dam- 
num demands to be revealed to juries in 
his court. Proceedings, Section of Insur- 
ance, Negligence and Compensation Law, 
ABA, supra, 179-181. 

Other authorities supporting this view- 
point are outlined by Paul F. Ahlers, an 
outstanding Des Moines trial lawyer, at 27 
Insurance Counsel Journal 257 (April, 
1960) . 

Pennsylvania has long and consistently 
held against disclosure of ad damnum de- 
mands to juries: 

Goodhart v. Penn. Ry. Co., 177 Pa. 1, 35 
A. 191 (1896) ; 

Quinn v. Philadelphia Rapid Transit 
Co., 224 Pa. 162, 73 A. 319 (1909) ; 

Carothers v. Pittsburgh Railway Co., 229 
Pa. 558, 79 A. 134 (1910) ; 

Bostwic v. Pittsburgh Railway Co., 225 
Pa. 387, 100 A. 123 (1917) ; 








Page 540 


Joyce v. Smith, 269 Pa. 439, 112 A. 549 
(1921). 

These court decisions were fortified and 
formalized by court rule which became ef- 
fective September 1, 1958: 


“Any pleading demanding relief for 
unliquidated damages shall without 
claiming any specific sum, set forth only 
whether the amount is in excess of, or 
not in excess of $5,000.” 66 Pa. Advance 
Reports 67 


Other earlier cases so holding are: 

Otto v. Milwaukee Northern Ry. Co., 148 
Wis. 54, 135 N.W. 157, 1960 (1912) ; 

Vaughan v. Magee, 218 F. 630 (3 Cir. 
1914) ; 

Bales v. Kansas City Public Service Co., 
328 Mo. 171, 40 S.W. 2d 665 (1931). 

In this field also, New Jersey’s highest 
court leads the way: 

Botta v. Brunner, supra. 

Cooley v. Crispino, 21 Conn. Supp. 150, 
147 A. 2d 497 (1958) ; 

Williams v. Nichols, 266 F. 2d 389, 394 
(1959) (concurring opinion of Judge 
Paul). 

Procedures believed to be sound (1) for 
attacking the use before juries of the term 
“whiplash”, (2) plaintiffs’ personal injury 
lawyers’ estimates of dollar amounts allow- 
able to their clients on account of pain and 
suffering on a unit of time basis and (3) 
the improper exploitation of ad damnum 
demands appear in 1 For the Defense 30 
(June, 1960) . 

4. The Tax-Free Dollar. Hall v. Chicago 
&e Ry. Co. 5 Ill. 2d 135, 125 N.W. 2d 77 
(1955) is sometimes said to be the leading 
case holding in effect that jurors must not 
be told that personal injury plaintiffs’ 
monetary recoveries are not income to 
plaintiffs under federal income tax law. 

That case is, however, it is submitted, 
not definitive authority against the forms 
of instruction or charge currently being 
proffered with increasing frequency by de- 
fense lawyers. Slightly varying versions of 
such instruction are set out and supported 
in 3 Defense Law Journal 3 (1958); Pro- 
ceedings, Insurance, Negligence and Com- 
pensation Law Section, ABA, 1958, 209; 26 
Insurance Counsel Journal, 101 (1959) ; 
and in 46 ABA Journal 274 (March, 1960) . 
In the form stated in the last of these arti- 
cles this instruction ,meets no opposition 
from some plaintiffs’ lawyers. 
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Favorable recent opinions are: 

O’Connor v. United States, 269 F. 2d 578, 
584 (1959) ; 

Merrill v. United Air Lines, 177 F. Supp. 
704 (USDC, S.D., N. Y. 1959); 

Anderson, Admr. v. United Air Lines, 
183 F. Supp. 97, (USDG, S. D., Cal., 1960) . 

Another and more complicated question 
is whether evidence should be received, de- 
signed to procure juries to subtract from 
any amount which they would otherwise 
award on account of loss of earnings, the in- 
come taxes upon such earnings, whether 
past or future. Such evidence is, it is sub- 
mitted, proper to rebut calculations of such 
loss of earnings proffered by plaintiffs. 
‘This view is also demanding increasing ju- 
dicial support. Leading cases on this sub- 
ject are: 

British Transport Commission v. Gour- 
ley (1955) 3 All E.R. 796; 

Floyd v. Fruit Industries, 144 Conn. 659, 
136 A. 2d 918 (1957) ; 

Mechan v. Central RR Co. of N. J., 181 
F. Supp. 594 (1960) . 

Respectfully submitted, Stanley C. Mor- 
ris, Chairman, John A. Kluwin, Vice-Chair- 
man, L. J. Carey, Vice-Chairman, Walter 
Q. Schell, Ex-Officio, Franklin J. Marryott, 
Ex-Officio, Milton L. Baier, Forrest A. 
Betts, A. Lee Bradford, E. D. Bronson, Ray- 
mond N. Caverly, Alex Cheek, Alvin R. 
Christovich, Jr., E. A. Cowie, Frank X. 
Cull, C. A. DesChamps, Lester P. Dodd, J. 
A. Gooch, Robert P. Hobson, Lon Hocker, 
Wyatt Jacobs, William E. Knepper, John 
S. Lord, R. Newell Lusby, Robert T. 
Mautz, Fred W. Perabo, Royce G. Rowe, 
Lewis C. Ryan, Joseph L. Spray, Archie M. 
Stevenson, Wayne E. Stichter, Willas L. 
Vermilion, George I. Whitehead, Jr., 
George W. Yancey. 


PRESIDENT PLEDGER: I now all 
for the report of the Memorial Committee 
which will bring to all of us memories of 
men with whom we have been associated in 
the work of this organization over the 
many years. 

The honoring of our dead has been beau- 
tifully done on many occasions by one of 
our beloved Past Presidents and a long- 
time member of this Association, and at 
this time I recognize Bill Baylor of Lin- 
coln, Nebraska who will now give the re- 
port of the Memorial Committee. 
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Report of the Memorial Committee—1960 


F. B. BAytor, Chairman 
Lincoln, Nebraska 


‘HE passage of time has not dimmed the 

memory of those whose devotion to a 
cause again was specially honored only 
three days ago. The need for devotion did 
not end with the triumph of the cause so 
nobly espoused. The years have brought 
a need of dedication no less than that by 
which that triumph was produced. 

Those whose names today are being add- 
ed to the ever-lengthening memorial roll 
of this association by their acts and lives 
have proved their dedication to causes of 
unlimited importance. It was they for 
whom Josiah Gilbert Holland called when 
he said: 


“God give us men! A time like this de- 
mands 

Strong minds, great hearts, true faith 
and ready hands; 

Men whom the lust of office does not 
kill; 

Men whom the spoils of office cannot 
buy; 

Men who possess opinions and a will; 

Men who have honor; men who will not 
lie; 

Men who can stand before a demagogue 

And damn his treacherous flatteries 
without winking! 

Tall men, sun-crowned, who live above 
the fog 

In public duty, and in private thinking; 

For while the rabble, with their thumb- 
worn creeds, 

Their large professions and their little 
deeds, 

Mingle in selfish strife, lo! Freedom 
weeps, 

Wrong rules in the land and waiting 
Justice sleeps.” 


To that call has been added another 
which must come to us all, and response 
has been made by: 

Glenn B. Beers, Waterloo, Iowa 

R. E. Best, Greensburg, Pennsylvania 

Henry M. Boss, Providence, Rhode 
Island 

Henry W. Buck, Kansas City, Missouri 

Francis W. Conlan, Providence, Rhode 
Island 


Ronald L. Davis, Monroe, Louisiana 
H. O. Hiteshew, Parkersburg, West Vir- 
ginia 

Donald Gallagher, Albany, New York 

William L. Martin, Birmingham, Ala- 
bama 

James R. Morford, Wilmington, Dela- 
ware 

George M. Morrison, New York, New 
York ; 

J. Newton Nash, New York, New York 

Abit Nix, Athens, Georgia 

Charles A. Noone, Chattanooga, Tennes- 
see 

Max B. Reid, Blytheville, Arkansas 

Erwin W. Roemer, Chicago, Illinois 

Harold E. Stafford, Chippewa Falls, Wis- 
consin 

Edwin D. Strite, Chambersburg, Pennsyl- 
vania 

Nathaniel A. Turner, Columbia, South 
Carolina 


We pledge to them our adherence to the 
principles which they have promoted and 
express our appreciation of the steadfast 
loyalty and enduring friendship on which 
is based a cherished relationship. That 
relationship is not extinguished by the in- 
exorable hand of death. 

While we stand, we listen to the following 
resolution: 

BE IT RESOLVED: That humbly and 
sorrowlully we accept the Final Judgment 
and in sadness deplore the loss which has 
come to all who have enjoyed the fruitful 
and irreplaceable relationships now trans- 
formed to unending memory. 

BE IT FURTHER RESOLVED: That 
each of us inspired by the lives of those 
who have answered the call makes his own 
the supplication given us by Henry Van 
Dyke: 


“Let me but live my life from year to 


year, 
With forward face and unreluctant 
soul, 

Not hastening to, nor turning from the 
goal; 


Not mourning for the things that dis- 
appear 
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In the dim past, nor holding back in 
fear 
From what the future veils; but with 
a whole 
And happy heart, that pays its toll 
To youth and age, and travels on with 
cheer.” 


Mr. President, in solemn convocation we 
have given expression to the esteem in 
which we hold those who, though their 
voices be stilled, will continue to live in 
our memory and to the sorrow which their 
departure has brought to us. Their names 
are presented for indelible inscription on 
the scrolls of this association. 
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The Memorial Committee respectfully 
submits its report. 

F. B. Baylor, Chairman, L. Duncan 
Lloyd, Vice-chairman, Pat H. Eager, Jr., 
Gerald P. Hayes, Joseph A. Spray, George 
W. Yancey. 


PRESIDENT PLEDGER: Bill Baylor, I 
thank you and your Committee for a very 
beautiful report rendered in such an im- 
pressive manner. 

It is particularly fitting that the address 
at this opening session of our meeting be 
made by a real leader in the field of insur- 
ance. 
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The Challenge of Progress 


Harovp G. Evans 
Reading, Pennsylvania 


T is a real pleasure to be here and a 
I great privilege to be on your program. 
Meetings of this type lend themselves ad- 
mirably well to a complete airing of indus- 
try problems. Many things need saying and 
many more things need doing in order to 
restore this great business of ours to a more 
even keel. 

By outlining some of the problems and 
frustrations confronting our business, I 
hope to be able to induce you to bring 
some of your considerable talents to bear 
in helping to maintain our great business 
in its outstanding position of integrity and 
trust. The insurance business is facing its 
greatest test ever—The Challenge of 
Change—a united front is imperative. 

Prior to the SEUA decision of the Su- 
preme Court, the fire and casualty business 
was relatively free of rating laws in most 
jurisdictions, and it prospered under the 
competitive free enterprise system. Rating 
legislation in those days was confined chiet- 
ly, in most states, to anti-discriminatory 
statutes. 

The fifties may be regarded as a period 
of evolution characterized principally by: 
First, the enactment of all-industry rating 
laws in satisfaction of Public Law 15; sec- 
ondly, the enactment of multiple-line leg- 
islation; and thirdly, the emergence of the 
new mass market which brought with it 
entirely new concepts and methods of mar- 
keting our product. 

The evolution gathered momentum 
throughout the fifties and, sparked by the 
hearings of the Senate Judiciary sub-com- 
mittee on anti-trust and monopoly, burst 
into full revolution about a year ago. 

This manifested itself in unbridled com- 
petition in rates, forms and procedures 
among all types of insurors in their quest 
for the consumer and insurance dollar. 

To justify its existence, our business is 
morally obligated to afford a very broad 
market for insurance, at reasonable rates, 
to all segments of our social and economic 
life. If we fail, the public will support a 
very different system, such as monopolistic 
state or federal funds and augmented so- 
cial security benefits—or it will remain un- 
insured. 





Harotp G. Evans has 
been in the insurance 
business over thirty years, 
of which four were spent 
as Chief of Division of 
Companies and Deputy 
Commissioner, Pennsyl- 
vania Insurance Depart- 
ment. 

The past 24 years he 
has been with the Ameri- 
can Casualty Company in 
Reading, Pennsylvania, as 
President and chief execu- 
tive officer of all of the 
companies of the American Casualty Group. 

He has been active in civic affairs, being a past 
president of the Chamber of Commerce of Read- 
ing and Berks County; chairman of the Berks 
County American Red Cross; chairman of the Berks 
County World War Finance Committee during 
World War II. 

He is currently a director of Capital Hospital 
Service; Reading Hospital, a member of the board 
and executive committee of the Berks County 
Trust Company, the executive committee of the 
Association of Casualty & Surety Executives, and 
the Insurance Federation of Pennsylvania. 

He has been an active pilot for the past quarter 
of a century and utilizes his company’s twin-engine 
airplane extensively on his business trips through- 
out the country. 





Inflationary increased costs, progressive 
crumbling morality, the normal and some- 
times politically induced lag in rate in- 
creases, and unremitting competition are 
the underlying factors that have contribu- 
ted so importantly to the disastrous under- 
writing experience. 

While company operating results have 
improved slightly during the past two 
years, underwriting is still unprofitable, 
and the underlying causes have not been 
corrected. Until such time as they are cor- 
rected, there is little hope for any real and 
lasting improvement. Decisive measures 
must be taken if the business is to continue 
to occupy its enviable position of dignity 
and trust. 

While businesses of every type were reg- 
istering all-time highs in production and 
profits, and while wages, professional earn- 
ings and farm income increased two-fold 
with the nation enjoying its highest stand- 
ard of living ever, yet our business, that has 
been the bulwark of our economy since the 
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days of Benjamin Franklin, and has con- 
tributed more than any other factor to the 
phenomenal growth of our nation, was 
registering its worst record. 

Other businesses were producing pre- 
tax net profits of over fifteen percent of 
sales and even semi-monopolistic utilities 
earned more than ten percent. The capital 
stock agency segment of our business, in 
the past decade, actually reported a statu- 
tory underwriting loss of about a quarter 
of a billion dollars on earned premiums of 
67 billion dollars. Our business has prac- 
tically been low man on the totem pole for 
the past three decades, with pre-tax under- 
writing earnings of less than 1.75 percent 
of sales. At the same time, lack of proper 
communication and public relations has 
been responsible for the erroneous belief 
that insurance companies are fabulously 
wealthy and that profits are tremendous. 
Actually the composite operating results of 
all capital stock agency companies for the 
past ten years reflect a sad picture. 

Interest earned on investments by this 
group of some 700 capital stock agency 
companies was barely adequate to offset 
underwriting losses, pay stockholders’ divi- 
dends and federal income taxes. 

The aggregate increase to policyholders’ 
surplus of about four billion five hundred 
million dollars resulted wholly from appre- 
ciation in the market value of common 
stocks and $711,500,000 of new money con- 
tributed by stockholders. 

Without the unprecedented increase in 
the market value of common stocks, com- 
panies would have been unable to finance 
their modest 50 percent increase in busi- 
ness. Mutual agency companies, after poli- 
cyholders’ dividends, fared little better. 

Depending on investment earnings and 
security appreciation to offset underwrit- 
ing losses is not in keeping with sound in- 
surance practices and should be discour- 
aged. 

Annual reports and headlines of trade 
papers would indicate that companies are 
wedded to volume alone as a criterion of 
successful performance. It’s high time the 
industry faces up to the hard facts of sim- 
ple insurance economics and becomes pro- 
fit-minded instead of production-minded. 

Featuring increases in premium volume 
and surplus, and reporting underwriting 
results on the basis of capitalizing future 
estimated profits from business in force, 
frequently creates the erroneous impression 
of profitable operations. This has the ef- 
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fect of misleading the public and often is 
the cause of deterring or delaying adequate 
rate adjustments. 

Our rates are very closely regulated, yet 
the cost of all of the products and services 
that are the very elements in our cost are 
unregulated, such as hospital expenses, 
doctors’ and lawyers’ fees, automobiles and 
component parts, wages, food, shelter, 
money and interest rates, and jury awards. 

Rating laws require rates to be adequate, 
reasonable and not unfairly discriminatory. 
But this concept has not been carried out. 
During the ten years since most rating laws 
have been enacted, automobile bodily in- 
jury rates, for example, have not been ade- 
quate in any single year. If rates do not 
meet the test of adequacy, then everything 
else in the rating laws becomes irrelevant. 
Inadequate rates are not in the public in- 
terest. 

Two other factors however, inflation and 
crumbling morality, are at the root of most 
of our problems. 

Attrition in the purchasing power of the 
dollar continues apparently unabated with 
at least corresponding increases in average 
loss costs. Since the beginning of this cen- 
tury, which is within the lifetime of many 
people still working, the American hun- 
dred cent dollar has eroded to a 29 cent 
dollar in purchasing power. During the 
past 20 years alone the dollar has lost 52 
percent of its value. Economists tell us 
that further erosion of about 15 percent 
can be expected during the next decade 
under normal circumstances and with the 
type of economy generally anticipated. 

Too often, we are inclined to lose sight 
of the full effect of increased prices. For 
example, in 1923 a 2-door Ford runabout 
retailed at $269 and a 5-passenger car at 
$290. ‘Today, replacement glass alone for 
a Ford sedan costs more than the entire 
new car of 37 years ago. 

Bodily injury liability insurance is par- 
ticularly vulnerable to inflationary forces 
and has practically reached the limit of 
economic endurance. A mounting number 
of suits and consequent greater court con- 
gestion would aggravate an already bad 
situation and could prove disastrous. 


Increased medical and hospital expenses 
have made it practically impossible to keep 
premiums up to loss cost. As a result, 
workmen’s compensation and blanket med- 
ical have become progressively less attrac- 
tive and are currently operating in the red 
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with littke hope of immediate improve- 
ment. 

Even the contract bond business is al- 
flicted with inflationary ills. Rising costs 
have contributed more than any other fac- 
tor to the serious increase in bankruptcies 
of construction firms, and mounting loss 
ratios for the surety companies. 

The very nature of our business makes 
virtually every phase of it suffer from the 
punishing effects of inflation. . 

Ranking with inflation in adversely af- 
fecting our business, is the deterioration 
in the social, ethical and moral standards 
that we have witnessed since the end of 
World War II. Evidence of this growing 
public breakdown is everywhere. It ap- 
pears in the shocking revelation that ju- 
venile delinquency increased eight-fold 
during the past decade . that the rate 
of illegitimate births has more than dou- 
bled since the war... and that we are now 
the largest and richest illegal market for 
narcotics in the world. 

The FBI reports that crime is increasing 
at an alarming rate and went up more 
than 50 percent during the past five years. 

The loss of integrity which affects a 
growing number of our citizens is further 
vividly portrayed by labor racketeering, 
crooked athletics and the corruption of col- 
lege athletes by gamblers. Our nation is 
afflicted with corrupt public servants . . . 
with rigged quiz shows and payola .. . 
with wholesale theft rings such as that op- 
erated by a group of Chicago police. There 
is continuous tax dodging and expense ac- 
count padding. We find wholesale cheat- 
ing in college and in connection with col- 
lege examinations. We see deceit, trickery 
and misrepresentation in advertising. 

Lawlessness and disorder are clearly 
growing as respects an ever-larger number 
of our citizens. Many consider that laws 
are enacted only to be broken and pay lit- 
tle respect to the simple rights of others. 

T. Colman Andrews, a former U. S. Com- 
missioner of Internal Revenue, in discus- 
sing our income tax, said, “This evil levy 
has made us a nation of liars and cheats. 
The fast buck artist is favored and the 
great American sport seems to be . . . find- 
ing a way around the income tax.” 

The insurance business is a natural tar- 
get and principal victim of this weakening 
of the nation’s moral fibre. No facet of 
our business escapes its effect. Relaxing 
of social standards alone has a devastating 
effect on our business. In more than fifty 


INSURANCE COUNSEL JOURNAL 


Page 545 


percent of fatal automobile accidents, some 
clement of alcohol is present. 

Lack of proper parental control is ap- 
parently responsible for the serious increase 
in juvenile delinquency. This in turn man- 
ifests itself in a very substantial increase in 
crime against property and persons. This 
is reflected by a great increase in auto 
thefts, arson and vandalism. 

Lax parental training and unwise regu- 
lation of the use of the car, coupled with 
lack of simple manners and disregard for 
the rights of others have produced an 
alarming increase in teenage auto accidents, 
which are five times the average of all 
others. 

Emotional instability, affecting all ages, 
is the largest contributing factor to auto- 
mobile accidents. We have become a na- 
tion which is too much addicted to tran- 
quillizers and barbiturates. 


Overspending, gambling and loose moral 
principles are at the root of most embez- 
zlements. These now amount to over one- 
billion dollars per year which is greater 
than the total loss from fire and windstorm 
combined. 


Unethical conduct of some supposedly 
honest business and professional men, how- 
ever, has an even more far reaching effect 
on the cost of our product than does the 
breakdown of the social standards of our 
citizens. 

Practically all communities have garage 
repair shops or contractors who willingly 
“pad” repair bills to cover up previous 
damages, or to offset the deductibles under 
insurance contracts. 

The independent appraisal system has 
revealed overcharges of about 25 percent 
on original estimates for automobile re- 
pairs. 

Many doctors, either through ignorance, 
or because it appears to be compatible in 
dealing with insurance companies, have 
little hesitancy in building up injuries, en- 
couraging malingering, and to otherwise 
assist patients or claimants in almost any 
way to effect large recoveries. Too often 
[ces are “all the traffic will bear” and fre- 
quently are automatically increased when 
an insurance company is involved. Unre- 
liable testimony of supposedly professional 
specialists, unavailability of medical reports 
and other tactics employed in testifying as 
specialists in court trials has brought about 
the pressure for court-appointed, impartial 
medical witnesses. 
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Certain members of the legal profession 
are not without guilt in this conspiracy 
against insurance companies. The serious 
infraction of ethical conduct has usually 
been on the part of the plaintiff's bar which 
directly affects our business. 

You are aware of the judicial inquiry 
under the Appellate Division of the New 
York Supreme Court which investigated 
improper practices and abuses by attorneys 
involving professional misconduct, fraud, 
deceit, corruption, crimes and misdemean- 
ors. This investigation uncovered many 
new techniques in obtaining retainers and 
in negotiating settlements, all designed to 
fraudulently obtain money from companies 
on non-existing, or greatly exaggerated 
claims. 

This investigation of 134 lawyers has al- 
ready resulted in disciplinary proceedings 
against more than half of those investigat- 
ed. Action has similarly been taken against 
doctors and employees of insurance com- 
panies who acted in concert with this group 
of lawyers. 

Conditions similar to this exist in many 
jurisdictions throughout the country, and 
it behooves every decent lawyer to be- 
come more interested in abolishing fraud- 
ulent practices by the unethical minority 
and to purge local associations of such prac- 
titioners. 

It would appear that quite often the pos- 
session of an insurance policy in itself in- 
creases moral hazard, and results in a dual 
code of ethics or a double standard of mor- 
ality. Policyholders who are scrupulously 
honest in dealing with individuals, have a 
different attitude as concerns their insur- 
ance companies. They find it not too an- 
guishing to the conscience to be a party to 
misrepresentation in insurance claims. To 
mulct insurance companies merely because 
they happen to presume honesty and to 
pay readily is openly immoral and consti- 
tutes simple stealing. 

The general relaxation in moral codes 
would appear to be sanctioned, in one in- 
stance at least, by our own courts. In the 
recent Transit Authority case, the Courts 
of Appeals in New York state ruled, in ef- 
fect, that dishonesty on the part of a cash- 
ier who pocketed fares, was insufficient 
cause for the discharge of a public em- 
ployee. 

Morals should not be adjustable. We 
can ill afford to permit ourselves to be- 
come infected with the germ of flexible 
standards. 
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The very foundation of our business is 
honesty, faith and integrity. We cannot 
exist without them. 

Our business is the victim of more fraud 
than any other business. Arresting the 
present trend and a return ‘to the right, 
the fair, and the just is imperative for our 
survival. 

Specifically, however, the automobile in- 
surance dilemma remains our number one 
problem. 

Automobile insurance represents about 
forty percent of total premium volume and 
is vital to our very existence. I should im- 
agine that as trial attorneys for the defense 
that inasmuch as 95 percent of company 
litigation involves automobile insurance 
that you, too, have an equally important 
stake in its being returned to a sound 
basis. 

Automobile liability insurance has been 
in trouble for many years and has grown 
progressively worse. In 1959, automobile 
registered another underwriting loss not- 
withstanding higher rates, reduction in ac- 
quistion costs, inauguration of experimen- 
tal rating plans and development of spe- 
cial package economy automobile policies. 

The resolution of the National Associa- 
tion of Insurance Commissioners encourag- 
ing “vigorous competition in rates, classi- 
fications and plans” and the NBCU regu- 
lation permitting deviations in plans, rates 
and forms for automobile liability insur- 
ance “for experimental purposes” set the 
stage for accelerated competition. This has 
resulted in a real rate war and many com- 
panies are evidently using automobile as 
a “loss leader” to acquire other valuable 
business. 

While reasonable competition is to be 
desired, it must be tempered with common 
sense. 

There must be a proper balance between 
unremitting competition and strict regu- 
lation. This is important in the interest of 
maintaining unquestionable solvency and 
affording the broadest market to enable 
the insurance industry to provide insurance 
for all worthy applicants at reasonable 
competitive rates. 

The simple fact is that we must find 
ways to reduce not only accidents, but their 
mounting costs. Rate increases, competi- 
tion and publicity have tended only to 
make the public exceedingly price and 
claim conscious in all forms of insurance. 
Our greatest immediate hope of reducing 
insurance rates is in the area of accident 
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prevention. It is true that so long as we 
have cars and people operating them, we 
are bound to have accidents. But we must 
continue our unrelenting search for their 
cause and ways and means to prevent their 
occurring in order to alleviate their social 
and economic consequences. 

The apathy of the public has been diffi- 
cult to overcome and until the public real- 
ly becomes aroused, I suspect that we can 
anticipate little real improvement. Mo- 
torists make their own rates, and they have 
it within their own power to reduce them. 

This has been well established in juris- 
dictions where an aroused citizenry took 
the initiative. This has been done through 
eliminating fraudulent tactics on the part 
of certain doctors, lawyers and garage deal- 
ers, and by developing more enlightened 
courts and juries. 

Pending the success of programs to dras- 
tically reduce the incidence of accidents, 
we are still faced with the large problem of 
properly compensating the victims of ac- 
cidents. It is obvious that we do not at 
present have a workable solution since the 
costs have been mounting and there is no 
end in sight. The source of the trouble 
must be found and proper remedies adopt- 
ed. 

There must be a public awakening to the 
fact that insurance policies are not merely 
maintenance contracts; that it is just as 
wrong to steal from insurance companies 
as from individuals, and that, in the final 
analysis, insurance companies merely dis- 
tribute the loss back to the public. 

A growing tendency towards more liberal 
judicial interpretation of the laws of neg- 
ligence, and verdicts out of sympathy and 
compassion, regardless of liability, are on 
the increase. Pre-trial conferences, adopt- 
ed to prevent delays and relieve court con- 
gestion, have actually forced higher settle- 
ments to accomplish the result, and thus 
frequently have had the opposite effect, as 
more suits are brought simply to get a 
higher settlement at the pre-trial confer- 
ence. 

The influence such trend has had on 
company settlements is apparent in the fact 
that average loss costs have more than 
doubled, and in addition, fully twenty per- 
cent more claimants are recovering than 
before the war. 

Court congestion and delays are always 
extremely costly to insurance companies 
despite a widespread belief to the contrary. 
Our courts are already so overcrowded 
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with tort actions that they are unable to 
give proper attention to other serious as- 
pects of our society. There are more than 
200,000 liability suits outstanding that have 
been awaiting trial for two years or more. 

With the greatly increased use of automo- 
biles and increasing congestion, we can ex- 
pect the number of automobile accidents 
to double within the next ten years. We 
will have to double our courts or simplify 
our procedures just to maintain our pres- 
ent position, otherwise we will have to wait 
as long as five to ten years, in some of the 
larger metropolitan areas, to get a case set 
for trial. Justice delayed is justice denied. 
Also it is much more costly to dispose of a 
big backlog of pending suits than it would 
have been when they were first brought. 
We should adopt every means at our com- 
mand to see that court cases are adjudicated 
promptly. 

Companies settle many cases of question- 
able liability, and others in amounts far 
exceeding proven damages. This is done 
rather than incur costly litigation and 
court delays, and to avoid the possibility 
of adverse verdicts from today’s liberal- 
minded courts and juries. A poor compro- 
mise is often less expensive, on average, 
than a defendant’s verdict. 


Costly court delays are not all caused by 
court congestion. Defendant’s counsel is 
often equally as responsible as the plain- 
tiff’s. 

Negligence cases must be handled prompt- 
ly and thoroughly, and an office should not 
accept cases if it must adopt delaying tac- 
tics or otherwise is not prepared to handle 
them in an efficient manner with all un- 
essential proceedings eliminated, and costs 
kept within reason. Streamlining is just 
as important in effecting savings in this 
component part of the premium dollar as 
in all others. Needless delays that may re- 
sult from unessential pleadings, motions, 
depositions, and pre-trials should be elim- 
inated. Giving the full procedural treat- 
ment to cases which do not warrant it cre- 
ates unnecessary delays which are costly, 
and time consuming and should be avoid- 
ed. In too many of such cases final settle- 
ment is made on the court house steps and 
frequently at about the same price as origi- 
nally contemplated. If it were not for the 
unnecessary costly delays incident to liti- 
gation, and the cost of non-essential pro- 
cedures, companies would strenuously re- 
sist many more of the obviously spurious 
and fraudulent claims. 
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With the increased claim consciousness 
of the public, we can look forward to suits 
increasing at an even greater rate than 
claims. With most courts already overly 
congested, and with the prospect of fewer 
available lawyers ten years from now—since 
the number of law students is no greater 
today than it was 25 years ago when the 
population was only two-thirds as great as 
now—we can only expect further delays un- 
less defendant’s counsel will eliminate un- 
necessary operations and speed up its pro- 
cedures. 

The Chief Justice of the United States, 
in commenting on delays has recently said 
that there is greater promise in employ- 
ment of better techniques, and from im- 
proved methods, than from expanding the 
judiciary. 

Companies, because of delayed reports, 
superficial investigation, unreasonable in- 
itial offers for horse trading purposes, or 
haggling over liability, encourage unneces- 
sary litigation. This could be avoided by 
prompt reports, immediate and through in- 
vestigation, and a fair initial offer or forth- 
right denial, once the investigation was 
complete with the facts and damages ascer- 
tained. 

In essence, streamlining—thoroughness 
and “turnover” on the part of the compan- 
ies and their attorneys in handling negli- 
gence cases—would reduce delays, and help 
climinate court congestion. 

In contrast, legislation proposed from 
time to time by NACCA, would make 
plaintiff recovery still easier, greater, and 
more costly to policyholders. 

The Hollywood showmanship tactics em- 
ployed by this association of claimants’ at- 
torneys and its followers has increased, and 
will continue to increase the cost of insur- 
ance to the public, without benefiting to 
any great extent the injured persons them- 
selves. 

These activities have resulted in some un- 
usually high verdicts, out of all proportion 
to damages and negligence and far in ex- 
cess of intrinsic merit. More importantly, 
they have influenced higher settlement 
costs. This has raised the cost of the entire 
operation, and forced an increase in the 
source of the money to pay such costs, the 
premium for insurance. 

Not too long ago, a bodily injury lia- 
bility claim could be properly valued at 
about twice the proven special damages. 
Now the accepted amount to compensate 
for the intangible damages is close to five 
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or six times the amount of the proven dam- 
ages. 

The increased cost of disposing of per- 
sonal injury claims and suits has not re- 
dounded to the benefit of the injured per- 
son to any great extent, because of the cost 
of all the elaborate preparation and the 
increasingly larger amount of the contin- 
gent fee of the plaintiff's attorney, partic- 
ularly the specialist. 

The principal reason for this pheno- 
menon is the contingent fee concept. Fair- 
ly modest at one time, the contingent fee 
is now usually from one-third to one-half 
of the recovery, and sometimes more. This 
makes the lawyer a partner in the lawsuit. 
It may cause him to lose the proper attitude 
an attorney should have towards a lawsuit, 
and to exhibit an excess of zeal for his cli- 
ent’s cause that is detrimental to justice. 
It leads to many abuses, such as financing 
claimants, which would not otherwise oc- 
cur. In many cases the conscience expands 
in elasticity with the amount of money 
involved. 

It has been conservatively estimated that 
at least twenty-five cents out of every dol- 
lar paid in settlement of automobile bodi- 
ly injury liability claims is kept by the 
claimant’s counsel. This is sixteen cents 
out of every premium dollar and is about 
seven times the amount spent by compan- 
ies for attorneys employed to defend ac- 
tions brought by claimants. 

Before the enactment of workmen’s com- 
pensation statutes, and when very few auto- 
mobiles were insured, perhaps the contin- 
gent lee system which permitted poverty- 
stricken accident victims their day in court 
was necessary. The chances for recovery 
and the amount of recovery then were very 
small in relation to today’s experience. 

With workmen’s compensation and lia- 
bility insurance now being practically ob- 
ligatory, with broad policy contracts and 
provisions for untraced and uninsured mo- 
torists, coupled with the more liberal in- 
terpretation of the laws of negligence and 
generosity of courts and juries, recovery is 
not only much more certain, but consider- 
ably greater in amount. 

In addition to the practically obligatory 
workmen’s compensation and liability in- 
surance, most citizens now enjoy the bene- 
fit of full employment, or unemployment 
compensation, or Social Security, and most 
everyone has some form of hospital and 
medical insurance, so that the truly indi- 
gent are few and far between. 
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In view of the fact that, in its original 
concept, it was never intended for the pur- 
pose of procuring unreasonable fees, nor 
was it designed to apply to any claimant 
capable of financing his own action, should 
the contingent fee practice not now be re- 
appraised in the light of current abuses, 
circumstances and conditions? 

When the public, aroused and enlight- 
ened by disclosures such as appeared re- 
cently in national magazines and newspa- 
per editorials, takes matters into its own 
hands, the remedy is often worse than the 
disease. 

We have a substantial stake in this im- 
portant part of the premium dollar and it 
is hoped that you will marshall your for- 
ces in a vigorous effort to correct the abus- 
es which are inherent in the contingency 
fee concept. However, in the final anal- 
ysis, the newly enlightened public will, I 
suspect, determine the proper fee. 

If reasonable contingent fees were res- 
tricted solely for the indigent, or otherwise 
strictly regulated and controlled by the 
courts on a graded scale, much of the abuse 
now attached to personal injury actions 
would disappear. The United States gov- 
ernment has recognized this principle since, 
in the Tort Claims Act, it has limited the 
amount of money to be awarded to a claim- 
ant’s attorney as a contingent fee to a maxi- 
mum of twenty percent. The New York 
courts have also recognized the problem 
and have taken steps to control contingent 
fees. In no other major country are con- 
tingent fees tolerated. 

The contingent fee problem is an ex- 
tremely serious one. However, the most 
speculative and costly of all elements com- 
prising damages in a tort action is that of 
pain and suffering, whether past, present 
or future. It is in this area that the plain- 
tiffs attorneys make their pitch for a big 
verdict, and the same feature makes it im- 
possible to judge the value of any particu- 
lar case with any degree of accuracy. 

In many jurisdictions an accident is now 
regarded by the unscrupulous as a “lottery 
ticket” and a chance to hit the “jackpot”, 
mostly because the element of “pain and 
suffering” is dramatized by this new spe- 
cialty brand of plaintiff's attorneys. At the 
same time, other more scrupulous claimants 
may go uncompensated even for their legi- 
timate special damages. 

The jury can use its freedom in this area 
to award or punish the plaintiff, and by 
the same token, favor or punish the defend- 
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ant. No one pretends that a jury makes 
an effort to accurately measure the 
amount and value of pain and suffering. 
Probably everyone will concede that ex- 
trinsic circumstances, such as the appear- 
ance of the parties, the skill of the respec- 
tive attorneys, the atmosphere of the court- 
room, the nature of the negligent act, the 
amount of contributory negligence, preju- 
dice and other factors are considered in ar- 
riving at the amount of damages for this 
and any other speculative elements pres- 
ent. 


Thus it would appear to follow that the 
removal of pain and suffering as an ele- 
ment of damage in bodily injury cases 
would eliminate much of the uncertainty 
and inequity in the field, of bodily injury 
cases. It would make the amount of ver- 
dicts more predictable. As a direct conse- 
quence, much of the desire to litigate, and 
the reason for litigating would be removed, 
as settlement values could be much more 
readily agreed upon. 

A half century ago the industry was con- 
fronted with many of these same problems 
in connection with employers’ liability in- 
surance. Its problems were solved by our 
present workmen’s compensation program 
for industrial accidents which enabled em- 
ployees to be compensated regardless of 
fault. 

Should the present merit and demerit 
automobile program in California collapse, 
there is no doubt but what that state will be 
a fertile field for a compensation program 
in connection with private passenger auto- 
mobile insurance. A legislative committee 
appointed by Governor Brown is currently 
studying a compensation plan. Another 
similar plan submitted in Connecticut is 
being studied by Yale University. 

Compensation without fault has been 
considered and discarded as unworkable on 
several occasions. No country nor jurisdic- 
tion in the world has adopted such a pro- 
gram with the exception of the sparsely 
populated Province of Saskatchewan. 

The study just released by Temple Uni- 
versity analyzing the cost of the Compensa- 
tion Plan for Automobile Accidents, based 
on New Jersey experience, concludes in 
part as follows: 

“,.. From a settlement viewpoint, the 
compensation plan is desirable in that 
all losses would be compensated on the 
same basis (up to schedule limits), re- 
gardless of negligence, on proof of loss. 
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Moreover, it would appear to cost no 
more, perhaps less, than the present sys- 
tem, depending upon whether it were 
handled by a State Fund or private car- 
riers”. 


The apparent futility of existing meth- 
ods that have been so costly to insurors for 
so long is discouraging, and possibly could 
tend to lessen previous opposition to a 
change. 

In any event, if the public becomes dis- 
satisfied with the present system of compen- 
sating the automobile accident victim, and 
becomes sufficiently aroused, corrective 
measures and a change will be inevitable. 

Rather than completely abandon the 
time-honored and well-established common 
law principles of tort liability in favor of 
a limited scheduled basis of compensation, 
administered by an accident commission, 
the public welfare would be better served 
by modifying our present law to prevent 
recovery for pain and suffering, and to 
abolish or strictly regulate contingent fees. 
These two items are at the root of most 
of our trouble in tort liability cases in 
America, and are becoming progressively 
worse. By eliminating them, litigation 
would decrease; court congestion would be 
corrected; claimants would receive settle- 
ments earlier, in larger net amounts, and 
on a more equitable and meritorious basis; 
and the number of fraudulent and exagger- 
ated claims would diminish. 

Once the abuse of contingent fees is cor- 
rected, and recovery for pain and suffering 
eliminated, then the industry could safely 
cooperate in modifying the laws of negli- 
gence with built-in protection for the de- 
fendant, so that those claimants whose neg- 
ligence is slight could recover a portion of 
their special damages. 

Seven states already follow the compara- 
tive negligence rule. Some are good, and 
others are vicious. Comparative negligence 
bills are regularly introduced in the legis- 
lative halls of most states and gain more 
adherents each time. Comparative negli- 
gence in some form is eventually inevitable. 
The NACCA-inspired type permitting re- 
covery even if plaintiff were 99 percent 
negligent as compared to the defendant, is 
a vicious law. It is impossible under any 
circumstances—is against public welfare— 
and should be vigorously opposed. Such 
a law creates temptations, promotes fraud- 
ulent claims, and generally encourages care- 
lessness. People should not escape the con- 
sequences of their own negligence. 
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Comparative negligence rules, where 
plaintiff's recovery is diminished by the 
percentage of negligence up to 50 percent, 
beyond which no recovery is allowed, is 
least objectionable. 

In actual practice, comparative negli- 
gence has become an important element in 
negotiating settlements, and figures im- 
portantly in awarding damages, regardless 
of present restriction under the common 
law. 

A study authored by Professor Cornelius 
J. Peck, of the University of Wisconsin, 
and published in the current issue of the 
University of Michigan Law Review, holds 
that comparative negligence laws have no 
major effect on automobile liability insur- 
ance rates. 

This study contends that “its effect, if 
any, would go unnoticed in the rates and 
Statistics of the insurance industry”, and 
that adoption of comparative negligence 
does not appear to have any major effect 
on the claims consciousness of the public. 

It must be remembered, however, that 
the states having a comparative negligence 
rule are chiefly non-urban areas. I fear 
that any comparative negligence statute 
would be disastrous to the business unless 
the element of recovery for pain and suffer- 
ing were first eliminated, especially in the 
larger metropolitan areas of the coastal 
states. 

Should we not reappraise this problem 
of comparative negligence in the light of 
today’s virtually obligatory automobile in- 
surance? 

When the public is obliged to carry au- 
tomobile liability insurance by reason of 
one or another forms of compulsion, they 
will not tolerate for long a system that de- 
nies recovery, for example, when their neg- 
ligence is 10 percent or less compared to 
the 90 percent or more of the defendant. 

Certainly there is more equity and jus- 
tice, and a greater social obligation to in- 
demnify a claimant whose contributory 
negligence was slight, for a part of his pro- 
ven damages, rather than support existing 
practices that occasionally result in jum- 
bo verdicts to unworthy claimants, built 
up under the doctrine of pain and suffer- 
ing, and, out of all proportion to liability 
and damages. 

If a comparative negligence rule is in- 
evitable, such legislation should be on a 
package basis, eliminating recovery for pain 
and suffering as an element of damage at 
the same time. 
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The system of voluntary automobile lia- 
bility insurance has served the public ad- 
mirably well. Whether or not it has out- 
lived its usefulness is the big question. 
Compulsory automobile liability insurance 
has fallen far short of accomplishing its 
desired objective in the states where it has 
been adopted. In addition to failing to 
indemnify accident victims of untraced or 
uninsured motorists, it has created public 
claims consciousness. This has resulted in 
spurious, exaggerated and _ fraudulent 
claims, and unjustified enrichment of 
some members of the medical and legal 
professions, and operators of automobile 
repair shops, with ultimate increase in the 
cost of insurance. From a company’s point 
of view the political control of rates has 
been very costly. In contrast, compulsory 
insurance in Europe has been satisfactory 
for many years because of an adequate rate 
structure. 

How long we can escape a compulsory 
program, whether it be of the present com- 
mon law liability type, or a system of sched- 
uled compensation benefits regardless of 
fault is subject to conjecture. 

With automobile liability insurance com- 
pulsory in some states and virtually obli- 
gatory because of forms of compulsion in 
others, it is clear that states have an obli- 
gation to see that insurance is readily avail- 
able, at reasonable rates, to everyone that 
they see fit to license. 

The obligatory nature of the coverage 
leads policyholders to believe that they 
should be paid for all injuries and damage 
to property caused by motor vehicles. A 
reasonable comparative negligence rule 
will go a long way toward accomplishing 
this, and with recovery for pain and suffer- 
ing eliminated, the benefits from liability 
insurance would be spread on a more equit- 
able basis with a much larger percentage 
of accident victims recovering, and with 
fewer hitting “the jackpot”. 

The basic principles of the laws of neg- 
ligence would, in this manner, be retained 
and with damages more easily evaluated, 
meritorious settlements could be promptly 
made and unnecessary litigation avoided. 

If a radical change is inevitable, such a 
plan would be a more satisfactory alternate 
than a scheduled compensation plan, ad- 
ministered by a bureaucratic accident com- 
mission and probably on a semi-monopo- 
listic state fund basis. 

The insurance business seldom initiates, 
recommends or sponsors legislation and 
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generally is opposed to most legislation 
that is proposed and introduced by govern- 
ment, or special interests. But changes are 
inevitable and if the industry is to be con- 
fronted with new and radically different 
statutes it should not only have a voice in 
drafting them, but should initiate legisla- 
tion that will modernize protection and 
the cost of our product. A good strong of- 
fense is the best defense. | 

It is much better to be the author of a 
workable plan than the victim of a plan, 
not in the public interest, but forced upon 
us by special interests. 

Change, if any, should retain the time- 
honored and well-tested common law rights 
of a free nation, instead of the controlled 
benefits of a social state. 

There is available today electronic equip- 
ment that is capable of completely proces- 
sing more than 1500 renewal automobile 
liability policies or certificates per hour 
per employee. This compares with about 
one and one-half per hour per employee 
under traditional methods. Public opinion, 
automation, and competition will eventual- 
ly force the industry to accept a system of 
insurance that will take full advantage of 
such streamlining and the consequent tre- 
mendous savings in operating expenses. 

In any event, automobile insurance has 
such an outstanding impact on the social 
and economic life of our nation, and is so 
important to the business of independent 
agents, negligence attorneys and insurance 
companies, that we should all unite in a 
common effort to return this business to 
a sound and profitable basis. 

There are three other, important indus- 
try problems that I should like to comment 
upon very briefly. 

First is the matter of state regulation. 
The stewardship of state regulation under 
Public Law 15 will be subject to its great- 
est test during this decade. Many correc- 
tive measures must be effected in order to 
successfully combat the challenge of Fed- 
eral regulation. 

Greater uniformity between states, with 
perhaps less emphasis on rates and forms, 
and stricter regulation of finances, and 
stronger enforcement of anti-discrimina- 
tory statutes would serve the public more 
effectively. 

The second has to do with the unique 
peculiarities of our somewhat abstract and 
intangible commodity. The legislative and 
regulatory branches of Government must 
be made to recognize and appreciate the 
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entirely different characteristics of our 
business, particularly with respect to the 
competitive aspects required by the anti- 
trust statutes. The basic ingredient of our 
product is “the law of large numbers”. No 
single company has sufficient premium vol- 
ume by classification to lend acceptable 
credibility to the frequency and severity of 
losses. Thus statistics are collected and bas- 
ic rates made in concert. 

Lower than average rates for the ultra- 
selective risk may be excessive while con- 
siderably higher rates than average for the 
remaining are deficient. This creates a 
vast unwanted class which is not in the 
public interest. Any company now endeav- 
oring to use average rates for reasonable 
classifications, as originally contemplated 
in the science of insurance, ends up with 
only the worst business. The law of large 
numbers is now apparently “for the birds”. 
Ultra-selective underwriting is responsible 
for over-populating our assigned risk pools 
and creates the serious demand for a dif- 
ferent system of insurance and state funds. 
In no other business does the element of 
“adverse selection”, caused by higher prices, 
actually increase the cost of the product or 
service. 

The third has to do with proper rates. 
Basic rate levels should be governed by 
statutory formula and not influenced by 
politics. They should be sufficient to at- 
tract qualified employees to our business 
and adequate to maintain a proper and 
sustaining accident prevention program. 
They should be sufficient to reasonably re- 
ward capital so as to encourage investment 
in this risk business, and adequate to pro- 
vide for proper research and development. 
Finally, rates must be sufficient to main- 
tain a sustaining public relations program 
in order to create a more enlightened and 
understanding public, and to develop a 
healthier atmosphere in which to operate. 

Before concluding we must look at the 
other side of the coin. 

The “Frustrating Fifties” are now a 
thing of the past and we are now facing the 
“Surging Sixties” with renewed hope. 

Already the recently organized “Insti- 
tute for Highway Safety” and “The Insur- 
ance Information Institute” are having a 
salutory effect on our business. 

Scientists tell us that the enormous ex- 
penditure of over 60 billion dollars in the 
fifties for research and development is be- 
ginning to pay off. This expenditure will 
be doubled in the sixties and we are told 
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that very important “break-throughs” are 
imminent . . . astronauts in space this sum- 
mer... in orbit within a year . . . landing 
on the moon and returning during this 
decade—undreamed of break-throughs in 
space travel, medicine, labor-saving equip- 
ment, and in food and nutrition all de- 
signed to give us better and fuller lives. 

Economists tell us that the gross national 
product will increase 50 percent and reach 
three-fourths of a trillion dollars by the 
end of this decade, that population will 
exceed 220 million, and the number of 
family units will increase 25 percent to ov- 
er 65 million. That home building is ex- 
pected to double and reach two million 
units per year by 1970 and the number of 
registered automobiles is expected to in- 
crease 50 percent to over 100 million and 
will be built at the rate of eight million 
per year by the end of this decade. 

Our per-capita increase in premiums 
written need only continue at the same 
pace registered during the fifties to reach 
26 billion dollars per year in 1970. This 
is about double the current production. 

With the basic optimism of the Ameri- 
can people, the standard of living and en- 
vironment we are accustomed to and wil- 
ling to work for, and with our vast natural 
resources, we cannot miss so long as we 
have the incentive of a free nation under 
the competitive enterprise system. 

Change is all around us. These are in- 
deed exciting times. The die is cast—the 
problem is in clear focus—the solution re- 
quires only implementation and some do- 
ing. 

Our business and your profession have 
had an illustrious past. There is no real 
reason why we should not look forward to 
an equally noteworthy future. We cannot 
expect too much of the future, however, if 
we are reluctant to depart from some of 
the time-honored customs of the past. 

(At the conclusion of the address by Mr. 
Evans, the President called upon the chair- 
men of the Open Forum Committee, the 
General Entertainment Committee, and 
other committees, who made announce- 
ments.) 


PRESIDENT PLEDGER: It becomes my 
duty at this time to appoint the Nominat- 
ing Committee, and I want to say to you 
that, except for the chairman, none of 
these men know that they are going to be 
on the Nominating Committee. So you 
can hold tight to your seats because I 
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heard one Past President say that when he 
appointed the Nominating Committee, a 
man sitting in the first row, who had no 
knowledge or intimation that he would be 
appointed, fell over backwards, and I don’t 
want that to happen to any of you. 

The chairman of the Nominating Com- 
mittee is Past President Paul J. McGough 
of Minneapolis, Minnesota. 

On the committee serving with him will 
be W. W. Gibson, (Bill Gibson) of Amaril- 
lo, Texas; John W. Joanis, Stevens Point, 
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Wisconsin; Fred W. Perabo, Newark, New 
Jersey, and Wallace E. Sedgwick, San Fran- 
cisco, California. 

That is your Nominating Committee for 
this year. They are all present. I have 
checked on that and I will now ask the 
chairman of the Nominating Committee, 
Paul McGough, whether he wishes to make 
an announcement, (Thereupon, the chair- 
man of the Nominating Committee made 
an announcement. The méeting then ad- 
journed.) 
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Session 


July 9, 1960 


HE GENERAL Session of the Thirty- 

Third Annual meeting of the Inter- 
national Association of Insurance Counsel 
reconvened at 9:45 o’clock, A.M., President 
Pledger presiding. 


PRESIDENT PLEDGER: Members of 
the International Association of Insurance 
Counsel, ladies and guests: I am glad to 
see you this morning. 

The concluding session of the Thirty- 
third Annual Convention of this Associa- 
tion will now come to order. 

Notwithstanding the strike at the Green- 
brier, the hurried change of site for this 
annual meeting and a multitude of details 
which had to be worked out before the 
Thirty-third Annual Convention could get 
under way, I hope that as we meet this 
morning you are satisfied that despite the 
difficulties which preceeded it, we have 
had a good convention thus far. 

Soon we shall depart from Atlantic City 
and return to our respective homes. We are 
grateful for the opportunity which has 
been ours to assemble, to renew old friend- 
ships and to make new ones. 

It is again in order for us to express 
thanks to the Almighty God for his contin- 
ued blessings. 

Will you, therefore, please rise while the 
Reverend Montreville Seely of the Main- 
land Baptist Church of Pleasantville, New 
Jersey pronounces the invocation this morn- 
ing. Dr. Seely. 


THE REVEREND MONTREVILLE 
SEELY: Shall we bow our heads in prayer? 
Our gracious Heavenly Father, as we come 
into Thy presence this morning, we realize 
more than ever the need of a demonstra- 
tion of Thy sovereignity, how absolutely 
inadequate we are as individuals or as or- 
ganizations or as nations to run the affairs 
of this world. 

In fact, how absolutely inadequate each 
one of us is as an individual to run his or 
her own life according to Thy plan and 
to Thy will. 

We pray that as this organization and 
this convention moves to a close, there may 
through the power of the Holy Spirit come 
into each heart and each individual a 
sense of obligation to Thee. 


How much this world needs Thee! How 
much national and international affairs 
depend upon the expression of Thy wili! 

We ask, our Heavenly Father, that each 
one of us through the Lord, Jesus Christ, 
who with Thee in absolute deity is alone 
efficacious in redeeming our souls, in 
cleansing us, in causing us to become Thy 
children and thus to inherit the glories of 
Heaven, we pray indeed Thy blessing to 
rest upon this group. 

Grant, Lord, that as they wend their way 
home that You will give them journey mer- 
cy, then when Thou bring them to their 
place of abode, Thou will so guide, so lead 
and so bless them that not only in their 
business life and in their organizational 
responsibilities but, more particularly, in 
the inner sanctum of their own thinking 
and their own souls they come to know 
Christ, whom to know right is life eternal, 
and realize the wonders of the salvation 
through the blood that He shed on Cal- 
vary. 

Settle down upon this group this morn- 
ing, Our Father, and while in a sense there 
will be secular business that must be trans- 
pired, we ask that in a new sense and in a 
new way it might be done to the glory of 
our blessed Lord who loved us and gave 
Himself for us. 

May the benediction, then, of Thy grace 
rest upon every individual connected with 
this organization for the glory of God, in 
whose name we pray. Amen. 


At this point, the chairman and vice 
chairman of the General Entertainment 
Committee were recognized and applauded, 
and prizes were awarded to the winners of 
bridge, tennis, golf, and canasta tourna- 
ments. 


PRESIDENT PLEDGER: I want to take 
this opportunity to thank the management 
of the Chalfonte-Haddon Hall, Jack Lip- 
pincott, Mr. Harris and, particularly, Doris 
Sears, for the wonderful job they have done 
here on very short notice. 

As many of you know, it was only about a 
week ago last Tuesday that the Chalfonte- 
Haddon Hall knew that better than 800, 
(I think the registration is well over 800 
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members of this Association) , would move 
in on them. 

I think all of you will agree with me that 
the Chalfonte-Haddon Hall has done a 
magnificent job in taking care of us. (Ap- 
plause) 

And I personally want to thank, and I 
know that everyone who has had anything 
to do with any of the functions that have 
gone on, wants to join me in expressing 
gratitude to Doris Sears, a wonderful per- 
son, a very genial personality. 

She told me, “Mr. Pledger, I want every- 
body at the International Association of In- 
surance Counsel to be happy.” And I want 
@ big hand for Doris Sears and Doris, will 
you stand up? (Applause) Thank you 
very much, Doris, from the bottom of my 
heart. 


MRS. DORIS SEARS: You are very wel- 
come, Mr. Pledger. Thank you. 


PRESIDENT PLEDGER: You know, in 
every organization there are some people 
who do a lot of work behind the scenes. 
We have three such persons who have been 
functioning here this week. They have 
been at the outer desk. They have been 
plied with questions. They have done their 
best to give answers. 

They have worked hard and diligently 
and I want Blanche Dahinden, our faith- 
ful Executive Secretary, Madeline Ossman, 
Ernie Fields’ secretary, and Rhee Haughn, 
from my own office, to stand up and take 
a bow for a job well done. (Applause) 
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Frankly, I had intended to have what I 
would call “my team” stand and all take 
a bow, but I realize that it would take too 
much time. I have been thanked by near- 
ly everyone here for what I have done in 
moving the convention from The Green- 
brier to Chalfonte-Haddon Hall and for 
the type of meeting that you have had 
since you have been here. I take very lit- 
tle of the credit. 

I had a lot of wonderful people working 
for me. My Executive Committee, the 
olficers, the chairmen of the standing com- 
mittees who have worked hard all year and 
who came to my rescue two weeks ago when 
this strike broke at The Greenbrier, the 
people who have taken over here at this 
convention in their various chairmanships, 
and from all, including our speakers, who 
as I said last night came from far and wide 
to be with us. 

I had 16 speakers who had agreed to 
come to The Greenbrier and I feel very 
grateful that all 16 speakers changed their 
minds, travel plans, made the necessary ar- 
rangements and were here with us at Chal- 
fonte-Haddon Hall, and I think gave us 
one of the most constructive, interesting 
and delightful programs we have ever had, 
and to all of you my heartfelt thanks. 

As I say, if I had everyone who partici- 
pated, who helped me, who contributed, 
most of the room would be standing. 

So I am just going to content myself with 
saying to all of you, thanks again from the 
bottom of my heart. 
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“| See A Cloud” 


HONORABLE Davin A. PINE 
Washington, D. C. ‘ 


IX years ago I stood where I stand to- 

day, that is, figuratively, and not geo- 
graphically, due to certain untoward 
events. Surely none of you has the slight- 
est recollection of what I said then,* and 
my own recollection is somewhat foggy. 
But I do recall that I thought the message 
I delivered was one of top priority requir- 
ing emergency measures. Of course no such 
measures were taken, and you have survived 
and are still doing business at the old 
stand. 

All of this leads me to the feeling that 
perhaps the purpose of speeches at meet- 
ings such as these is to bring the mind and 
body to a state of repose or coma so as to 
be able to recover from the rigors of more 
strenuous activities, such as committee and 
sectional meetings and partaking of the 
healthgiving properties found in the liquid 
diets so abundant in Atlantic City. And 
these sectional meetings remind me of an 
experience I had at an American Bar Asso- 
ciation meeting when it was last held in 
Washington. At a luncheon I was seated 
next to a French lawyer who spoke little 
English, and my French was likewise limit- 
ed, by limited I mean to a few words. We 
were not having a meeting of the minds, 
so to speak, but it finally dawned on me 
that he was referring to the meetings of 
the various sections, when he asked me if 
I was engaging in any of their activities, 
but he pronounced the word “sectional” as 
though it was derived from sex! 

I am highly flattered at being asked to 
address you a second time. My experience 
has been that once you have addressed an 
organization you have reached the point of 
no return—not even on a credit card. It 
is like being an arbitrator in a labor-man- 
agement dispute. You are rarely asked 
back. 

However, here I am for the second time, 
which proves that memories fade with time 
and I have now lived long enough to start 
all over again. Now when your President, 
my old friend “Mr. Charlie”, as we affec- 
tionately know him, did me the honor to 


*Editor’s Note: see 21 Ins. Counsel J. 327 (July, 
1954) . 
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forgive and forget, and invite me to address 
you a second time, I had to do some crea- 
tive work—I had to find a topic. There is 
one orthodox approach which never fails 
and that is to find something to view with 
alarm and urge the organization to spear- 
head a reform movement. This will en- 
compass the appointment of numerous ov- 
erlapping committees, which will hold 
meetings, institutes, seminars, symposiums, 
etc., with impassioned floor debates. These 
will blithely take the judge (if a judge 
makes the proposal) away from what he 
is paid to do, and the lawyers away from 
the work of their clients and incidentally 
their tees. Then will follow the submis- 
sion of reports; and in order to keep alive 
the fact that you were a speaker on one 
occasion, you call a meeting to have the 
reports considered and acted upon with 
appropriate resolutions, all of which will 
be filed and indexed. This usually ends 
the matter, but if handled with skill it may 
result in a return engagement for the pur- 
pose of having the organization as a whole 
approve the resolutions which have been 
filed and indexed in order that they may 
again be filed and indexed. There may be 
further undeveloped techniques which can 
prolong the matter, but I have not, as yet, 
been able to learn what they are. Of course, 
when we organize our “organization for 
the promotion of still further organiza- 
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tions” which so far, I am happy to report, 
is only at the drawing board stage, and have 
guest speakers at our annual meetings, I 
am sure that it will develop methods and 
means of maintaining life even after the 
last meeting, institute, seminar, symposium, 
etc., has been held and the last report and 
resolution have been filed and indexed. 

A topic of this kind, as I say, never fails 
and is tailored to set the audience on fire. 
I can hear them breaking up uttering such 
expressions as “thoughtful,” “constructive,” 
“something to sink your teeth in,” “elo- 
quently delivered,” etc., etc. 

I have therefore followed that approach, 
but this does have a serious aspect, believe 
it or not. Now what is it that I view with 
alarm? I see a cloud, perhaps no larger 
than a man’s hand, but discernible never- 
theless. It can be seen from court house 
steps throughout the land. It hovers over 
our judicial system, federal and state. It 
portends a storm, and after the storm a 
change in legal climate. That cloud is the 
law’s delay, and the growing public dissat- 
isfaction with the judicatory process steam- 
ing from delay. It is axiomatic that this 
delay is frequently a denial of justice, and 
in a democratic society when justice is de- 
nied on a grand scale change 1s inevitable. 
Its cause is primarily attributable to a great 
increase in litigation. Little relief seems 
to be accomplished by an increase in the 
number of judges, which, when provided, 
usually comes long after the need is dem- 
onstrated and never seems to catch up with 
the demand. Nor does the delay seem to 
be greatly relieved by the adoption of the 
many new techniques of judicial adminis- 
tration, such as pre-trial, central assign- 
ment systems, settlement conferences and 
the like. At best all they seem to accom- 
plish is some amelioration, but not a cure. 


And when we look to the cause of delay, 
namely the increase in litigation, we find 
generally it is due to the great increase in 
personal injury cases principally growing 
out of the phenomenal increase in the op- 
eration of motor vehicles. Of course in- 
creased insurance coverage in amounts and 
in number insured does not discourage liti- 
gation, for it assures collection of damages, 
sometimes excessive, if the claims are sus- 
tained and if the claimants can survive un- 
til the legal forms of law have been finally 
completed. This type of litigation is said 
to be engulfing the courts. I only know 
from personal knowledge what it means in 
the District of Columbia, but have been 
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informed that the condition there is not 
dissimilar to conditions in other jurisdic- 
tions. 

In 1959 there were 1,030 suits filed in 
the United States District Court for the 
District of Columbia alone arising out of 
automobile accidents, and 371 cases filed 
in the district court growing out of other 
types of accidents. This does not include 
the many suits filed in the Municipal Court 
for the District which has jurisdiction of 
claims up to $3,000. All this is an area of 
about sixty square miles. The number of 
judges sitting in civil jury cases in our dis- 
trict court was five or six during 1959 out 
of a total of seventeen, including two re- 
tired judges. Most of their time was occu- 
pied in the trial of personal injury cases. 
Much of the time of the two motions judg- 
es and the pre-trial judge was likewise re- 
quired in cases involving personal injury 
actions. Some of the time of judges sitting 
in non-jury actions, usually two in number, 
was likewise involved in personal injury 
actions, namely, tort actions against the 
United States and tort actions where juries 
were waived. That leaves very little judge 
power out of the seventeen judges for the 
disposition of our heavy criminal and non- 
tort civil calendars, such as the actions ex 
contractu and the difficult actions against 
officers and agencies of the government 
which we have in large number because of 
our location at the seat of government. 


History tells us that when the judicial 
process breaks down, or seems incapable 
of meeting the demands placed upon it, a 
storm of reform sweeps over us, and that is 
the omen I see in the -cloud now visible. 
For example, in the distant past, courts of 
equity emerged when the law courts failed 
to do justice, and in the very recent past 
we have seen the flowering of administra- 
tive bodies. When I came to the bar in 
1913, so far as I can remember there were 
only two quasi-judicial bodies in the Dis- 
trict of Colmbia, namely the Interstate 
Commerce Commission and the Patent Of- 
fice. Now the number would probably run 
close to a hundred, including such admin- 
istrative bodies as the Federal Power Com- 
sion, Securities and Exchange Commission, 
National Labor Relations Board, Fed- 
eral Communications Commission, Tariff 
Commission, Federal Trade Commission, 
Internal Revenue tribunals, Civil Aeronau- 
tics Board, Federal Aviation Agency, Feder- 
al Mediation and Conciliation Service, For- 
eign Claims Settlements Commission, Na- 
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tional Mediation Board, Renegotiation 
Board, Small Business Administration, and 
Workmen’s Compensation Commission, to 
name only a few. They all came into ex- 
istence because the judicial process seemed 
inadequate or incapable of meeting the re- 
quirements, and all of them perform judi- 
cial functions in their highly specialized 
fields. This is a phenomenon largely of the 
last twenty-five or thirty years, and proves 
my thesis that when the existing judicial 
process breaks down other means of ad- 
judication are provided by popular de- 
mand. 

This leads me to the point I am about 
to make, namely, that if the present judici- 
al process becomes so inadequate, because 
of delays that arise growing out of person- 
al injury actions which cannot be adjudi- 
cated swiftly and surely, there will be re- 
form, and changes will be made not to our 
liking and detrimental to the judicial pro- 
cess as we now know it and which we law- 
yers usually prefer. 

Already there is a bill pending in Con- 
gress for the submission of these cases to 
arbitration, and there have been many sug- 
gestions that claims for personal injuries 
growing out of automobile accidents should 
be disposed of something along the pattern 
of the Workmen’s Compensation Act, 
which took from the courts a large segment 
of the litigation of some years ago. 

In 1959, Governor Brown of California 
in his inaugural message to the legislature 
stated that the time has come to weigh the 
wisdom of an automobile accident commis- 
sion to hear and determine claims arising 
out of automobile accidents, and further- 
more stated that if through the creation 
of such commission the courts were en- 
abled to keep abreast of their dockets a 
long step toward the goal of equal justice 
under law would be taken. In a report on 
the plans for inquiry into the wisdom of 
such a commission some startling state- 
ments were made. Among others, this re- 
port averred that automobile accident per- 
sonal injury cases are a kind of a gamble 
or game, and that injuries and other cir- 
cumstances of the accident can be less im- 
portant than such factors as the skill of 
the lawyer or the sentiment of the jury, or 
the availability of a key witness, or the 
place of trial. Further, it was stated there 
was not much wisdom in making the num- 
ber of the courts dependent upon the num- 
ber of traffic accidents, and it was suggest- 
ed that society should shoulder the res- 
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ponsibility for alleviating injury inherent 
in its mechanization. Also, among other 
things, it was said that the cold statistical 
prophesy is that one out of every two Cali- 
fornians now living will die or be seriously 
injured in a traffic accident before reach- 
ing the age of 65, and I read somewhere 
that, in 1958, 37,000 persons were killed in 
traffic accidents and 1,350,000 were injured. 
From 1900 to 1958, motor vehicle deaths 
in the United States totaled more than all 
the United States military casualties from 
the Revolutionary War in 1775 through 
the close of the Korean hostilities in 1953. 
These are powerful arguments for a 
change, and the change, if it came, would 
be disastrous to many practicing law in 
this field. 


To my mind, if you value our present 
judicial process, and if you, as well as the 
claimants’ attorneys, value the continua- 
tion of your specialized practice, you must 
lend your hands to make the present ma- 
chinery work. That requires a determina- 
tion and dedication of every lawyer in this 
field, both for claimants and defendants, 
to dispose of cases without resort to tech- 
nicality, without useless motions, without 
exhausting and costly discovery, without 
long drawn out trials, without time con- 
suming, repetitive and complicated prayers 
for instructions designed solely to tuck 
away possible error, and generally without 
pettifoggery. There must be a genuine, 
sincere desire on the part of defense coun- 
sel to see that a plaintiff gets his just de- 
serts quickly, and a genuine desire on the 
part of plaintiffs’ counsel not to seek more 
than just deserts. This involves a willing- 
ness to settle, and not to be niggardly on 
the one hand, and not overreaching on the 
other, and not to wait until the last mo- 
ment before settlement is made. Settle- 
ment at the court-room door, with a judge 
and jury prepared to begin a trial, is an 
excellent method of wasting judicial man- 
hours and increasing the delay problem in 
the courts. Of course minds can and do 
differ as to the value of cases, but there 
can be a give and take in the twilight areas. 
I believe that if attorneys for both defend- 
ants and plaintiffs in these tort actions have 
regard for their future, they will put 
aside many outmoded concepts now em- 
ployed and come to grips with the prob- 
lem confronting them. ‘They should cease 
attempts to outlast or outsmart their op- 
ponents. They should clean their own 
houses and outlaw procedures and meth- 
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ods of yesteryear which have brought the 
law into disrepute. They may have been 
good business then, but they are bad busi- 
ness now. They result in delays and a 
breakdown in the rapid and just disposi- 
tion of claims and general public dissatis- 
faction. In other words, as I see it, there 
must be a virtual slum clearance of these 
obsolete antiquated procedures in the in- 
terest of survival, if for no other reason. 

In this connection I think, also, a dif- 
ferent attitude on the part of house coun- 
sel for insurance companies should be 
adopted. I have discovered frequently that 
they dictate the amount that can be paid 
in settlement of a claim with no informa- 
tion other than that contained in a written 
report and without the personal first hand 
knowledge of the trial attorney who, from 
experience and instinct, knows more than 
a man seated at a desk in a far off city can 
possibly know as to what jurors will do in 
a particular case and in a particular locali- 
ty. 

At the outset I spoke facetiously about 
the uselessness of committees, but beneath 
the jest there was a serious thought and I 
do not suggest the appointment of a com- 
mittee, although you and NACCA might 
put aside your mutual professional antago- 
nism in a matter of common vital interest 
to both. But I believe if each of you dedi- 
cates himself as defense counsel to a pro- 
gram along the line I have suggested, the 
idea will catch on and become the vogue 
with all attorneys, both for plaintiffs and 
defendants. They will see its wisdom and 
necessity, if they and the judicial processes 
we all cherish are not to perish. You know 
when the pocket nerve is touched, the pain 
breaks through rather quickly. 

Perhaps the suggestion is impracticable 
or Utopian, involving, as it does, a change 
in a way of life by voluntary methods, but 
survival is the first law of nature and the 
cloud is in the sky and the storm of des- 
truction is gathering. Perhaps, if my sug- 
gestion is impracticable, it would be the 
part of wisdom to invite others to study 
the problem and find a practicable solu- 
tion. This would show foresight, for to 
my mind a solution must be found by 
the bar soon within the framework of the 
present judicial process, or others will find 
one for you outside it and not to your lik- 
ing. 

And now I have spoken and, heeding 
the admonition of Sir Francis Bacon that 
an overspeaking judge is not a well-tuned 
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cymbal. I shall speak no more, other than 
to thank you again for your warmhearted 
and loyal hospitality to Mrs. Pine and my- 
self. 


PRESIDENT PLEDGER: Judge Pine, I 
know I speak the sentiment of all present 
when I express to you our thanks for com- 
ing here with this well-prepared, thought- 
provoking address. 

This is the second time you have been 
with us and I know again that I speak for 
everyone present when I say that I hope 
that you and Eleanor will be with us again. 

Yesterday I received a telephone call that 
pleased me very much. I received a tele- 
phone call from a man who has proven 
throughout the last two, weeks that he is 
truly a friend of this organization. I refer 
to Charlie Norvell, the Director of Sales at 
The Greenbrier. He called me yesterday to 
find out how our meeting was going, 
whether everything was proceeding all right 
under the circumstances, and to let us know 
that The Greenbrier missed us. 

I think I would be remiss if I didn’t tell 
you that The Greenbrier throughout the 
change has been most cooperative. 

In the first place, when it was inevitable 
that we could not meet there and would 
meet at the Chalfonte-Haddon Hall, they 
sent Weymouth Walker, their reservation 
manager, here to this hotel with all the 
correspondence from you good people, with 
all the reservation cards, with the waiting 
list, and Mr. Walker stayed here for nearly 
two days until this hotel was fully conver- 
sant with your needs. 

Moreover, there were many items that 
had been shipped to White Sulphur Springs 
for use during this meeting. They were 
promptly rerouted by The Greenbrier to 
the Chalfonte-Haddon Hall and I don’t 
believe that it would be remiss, and I shall 
take that action with your approval, that 
we send a telegram to Charlie Norvell ex- 
pressing our thanks to him and telling him 
that we look forward to future conventions 
at The Greenbrier. 

Does that meet with your approval? (Ap- 
plause) 

Ladies and gentlemen, is there any un- 
finished business? 

Is there any new business? 

At this time, I will recognize Past-Presi- 


dent Paul McGough, Chairman of the 
Nominating Committee, to make his re- 
port. Paul, would you come forward, 


please? 
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Report of the Nominating Committee 


PAuL J. 


McGoucu, Chairman 


Minneapolis, Minnesota , 


ASSURE YOU, ladies and gentlemen, 
I that the Nominating Committee is very 
happy to finish its chore and to make this 
report this morning. I want to say just a 
word about the members on the Nominat- 
ing Committee. 

Your President appointed a_vice-presi- 
dent of a stock company, a vice-president 
of a mutual company and three general 
practitioners. 

Geographically, the spread was a man 
from San Francisco, a man from Amarillo, 
Texas, from Newark, from Stevens Point, 
Wisconsin and I am from Minneapolis, so 
the spread geographically was just as I 
have stated it. 

Now it was our job to select six names 
out of a membership—we have a total mem- 
bership of some 1,790 and I will tell you it 
was a very, very difficult job that we had 
because we have so many talented people 
for the various positions that we have, and 
here is the work that we arrived at and 
here is the verdict we reached at 2:10 this 
morning. 

I might say that before arriving at this 
report or reaching our final decision, we 
had interviewed or had over 60 people. We 
cross-examined them and gave them the 
business. 

So for the first office, Secretary-Treasur- 
er, George Schlotthauer of Madison, Wis- 
consin. 

For Vice-President, for a term of two 
years, E. A. better known as “Mike” Cowie, 
Hartford, Connecticut. 

For the Executive Committee, and we 
had a little difficulty before I had men- 
tioned the first name, because one or two 
of the late arrivals, and I mean sometime 
after midnight, their candidate was Keely 
Smith; so after we straightened that out it 
wasn’t Keely Smith, we found out is was 
Kirby Smith, so the first member that we 
had on the Executive Committee for three 
years is J. Kirby Smith of Dallas, Texas. 

The second of our Executive Committee 
is G. Cameron Buchanan, Detroit, Michi- 
gan. 

The third and last member on the Ex- 
ecutive Committee is Harley J. McNeal of 
Cleveland, Ohio. 


Now we only have one other office to 
fill and that was very, very difficult. We 
had so many, at least a half-dozen excellent 
candidates for it, and their supporters were 
certainly in there pitching for them, but 
weighing one matter against another, our 
decision at 2:10 this morning was for Presi- 
dent-Elect, it will be the first time we have 
ever had anyone from the Pacific North- 
west, Payne Karr of Seattle, Washington. 

Mr. President, I move the adoption of 
this report. 


MR. KLUWIN: Mr. President, may I 
second the motion. 


PRESIDENT PLEDGER: I will assume 
that the motion is that the report of the 
Nominating Committee be received and 
that motion has been seconded. Are there 
any nominations from the floor? If not, I 
am going to construe the motion that the 
report of the Nominating Committee be 
received and that the Secretary be instruct- 
ed to cast a unanimous ballot for those 
whose names were mentioned. 

All of you in favor of this motion, please 
say “aye.” (Chorus of “ayes.’’) 


PRESIDENT PLEDGER: Opposed, no? 
The “ayes” have it. 

Now I am going to ask that these new 
officers who are going to serve you during 
the coming year and the three coming years 
come forward. Just to show you that I 
didn’t know anything about the results of 
this Nominating Committee’s work until 
Paul McGough came up to the platform, 
I am going to have to get my book and 
read these names to you. 

I will ask Mike Cowie, E. A. Cowie, and 
is Mrs. Cowie with him, will you folks 
come forward and stand in the front of the 
room, please. 

Will you withhold your applause until 
we get this very fine group of officers be- 
fore you. 

George and Betty Schlotthauer. Is Betty 
in the room? Come join your husband. 

Cam Buchanan of Detroit, and is your 
wife in the room, Cam? 

Kirby Smith of Texas and Harley Mc- 
Neal of Cleveland. 
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I assume that those who are up here with- 
out wives do not have wives with them on 
this occasion. Kirby looks up and says, “On 
this occasion.” 

I am not going to call the President- 
Elect and his lovely wife up at the present 
time. I will reserve that for your new Presi- 
dent. 

These are the people who will serve you, 
as I said, during the next one to three 
years. 

As I look at them standing there, I recog- 
nize in each one of them an individual who 
is deeply interested in the work of this As- 
sociation; men who have contributed over 
the years. 

I know they will serve you well and I 
congratulate you on electing them and sug- 
gest that you give them a tremendous hand 
at this time to let them know that they will 
receive the type of cooperation that we have 
received this year. 

You may be seated now, newly-elected of- 
ficers. 

I have a very pleasant task to perform. 
I choke up a bit as I ask that L. Duncan 
Lloyd and Red Betts bring my lovely wife 
to the platform. I want to confess right 
now that what I have accomplished and 
what I hope to accomplish could not be 
done without the aid of this lovely lady. 


Now I am going to call to the platform 
the new First Lady of this Association. She 
is a lovely and personable individual. We 
all love her. She is the mother of three 
beautiful girls, two of whom are with us, 
and a fine son, and I want to ask Stanley 
Morris and Wallace Sedgwick to bring the 
lovely Teddy Moody to the platform. 

You know, when you have spent eight 
years in working for this organization in 
an official capacity and you realize what 
a wonderful group of people make it up, 
you naturally are concerned about the fu- 
ture, but I don’t think that any of us in 
the room need have a worry about the com- 
ing year. 

Your new President who will soon take 
over is an able lawyer in the great state of 
Texas. He is a friendly individual. He 
has served this organization long and faith- 
fully and I know that under his leadership 
that the International Association of In- 
surance Counsel will move forward and 
continue to be the wonderful socially de- 
lightful organization that we have, but al- 
so to carry on some of the work that we 
have under way and which you have heard 
about at this meeting. 
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He has taken a deep and an abiding in- 
terest in it and I know that he will, to use 
Judge Pine’s expression, spearhead the 
work next year in furtherance of what we 
have under way, and I want to ask Pat 
Eager and Alvin Christovich to bring your 
new President to the platform. Denman 
Moody! 


PRESIDENT PLEDGER: Denman, for 
the first time this year you will have re- 
ceived your gavel of authority at the time 
you go into office. This is a new proce- 
dure, a new practice, and I think it is a 
correct one because in handling the work 
of this Association, I know that you will 
need the full authority and all of the tools 
of office that go with it throughout the 
year. 

I want to welcome you on this platform 
for the first time as President of our or- 
ganization. I want to present to you the 
gavel which I know that you will wield 
well with credit to yourself and with bene- 
fit to this great organization. 

Ladies and gentlemen, I give you your 
new President, Denman Moody. 


PRESIDENT - ELECT DENMAN 
MOODY: ‘Thank you Charlie, for your 
fine introduction and for giving me a gav- 
el which I am sure I am going to need. I 
am also glad to know that nobody else is 
going to worry about the organization but 
I will guarantee I know one person who is 
going to have a whole lot of worry about 
it. 

I am glad that Ted was introduced. I 
hated to see Charlie get up here all 
alone where I couldn’t fend him off and 
got away with a kiss, I noticed. I will talk 
to him about that later. 

I would like to introduce to you, and I 
would ask my three children to rise and be 
recognized. Bebe, Rhetta and Denny, will 
you all stand up at this moment. (Ap- 
plause) 

I might add that this is the earliest I 
have seen them up since we got here last 
Monday. 

At this time, on behalf of the Associa- 
tion, I want to thank Charlie very much for 
all he has done for us. I don’t really see 
how he made the switch he did so rapidly. 

In less than a week, he had us all diverted 
from where we were going and going to an- 
other place, and I think it was a little less 
than miraculous that he was able to put on 
a convention here the way that he did. Let 
us stand and give him a rousing round of 
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applause for the wonderful job that he has 
done here under these hazardous circum- 
stances. (Applause) 

I believe a word should also be said 
about the fine spirit of cooperation on the 
part of the members of this organization. 
When it became necessary for all of you to 
change your plans, why, you just changed 
them. ‘There wasn’t much to do about it 
and I think very few stayed away on ac- 
count of this hazard. 

Looking for a moment to the future, I 
feel that we have a very fine year ahead of 
us. We have our publication, FOR THE 
DEFENSE, well under way and a number 
of you or practically all of you have read it 
already and you will receive it every month. 

Our Defense Research Institute is com- 
ing into being within the very near future. 
Here are areas in which we can all give a 
great deal of valuable help and assistance 
to our insurance clients and to ourselves. 

We will succeed in these new endeavors. 
J know we will succeed, for I know the cali- 
ber of our members in this organization. 

I will admit that, when it comes to the 
members of our group, I am somewhat 
prejudiced. It is a little like the story they 
tell of the old Southern colonel who wrote 
the famous book entitled, “An Unbiased 
History of the Civil War from the South- 
ern Point of View.” 

It is quite the usual thing to hear of law- 
yers who leave the legal profession and go 
into various businesses as executives. 

At this convention, though, I met a law- 
ver who was leaving a company where ap- 
parently he had a relatively good job and 
! am sure he had retirement benetits, tax 
exemptions and what not, but he was go- 
ing to enter the active practice of the law. 

I trust that I did not discourage him 
when I told him that I had heard that the 
legal profession was very fine indeed and 
that, besides, it was the most honorable 
way I knew of to starve to death. 

On this point, I believe we have one ray 
of hope. I noticed in Mr. Evans’ speech, he 
was our first speaker, that he complained 
bitterly of excessive judgments, of excessive 
plaintiffs’ lawyers’ fees, of excessive doc- 
tors’ costs. And now the ray of hope, you 
remember he did not say one word about 
excessive defendants’ lawyers fees, and I 
wouldn’t for a moment mean to imply that 
we should charge more for our modest 
services. However, a word to the wise may 
be sufficient. 

I have a number of chairmen and vice- 
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chairmen of the new standing committees 
here and, very rapidly, I will read their 
names and have them stand until I get 
through with this list and then we can give 
them some applause. 

Accident and Health, Harold Bateman. 

Automobile, Richard B. Montgomery. 

Aviation Insurance, James D. Fellers. 

Casualty, Sanford Chilcote. 

Convention Site, Ernie Fields and John 
Kluwin. 

Defense Research, Stanley Morris. 
couldn't do without Stanley on that. 

Federal Rules of Civil Procedure, Josh 
Groce and Robert P. Hobson. 

Fidelity and Surety, Egbert L. Haywood 
and Edwin Cassem. 

Financial Responsibility, Marcus Abram- 
son. 

Journal Committee, Gordon Snow and 
Josh Groce. 

Life Insurance, Arthur Crownover, Jr. 
and Rowland H. Long. 

Malpractice Insurance Committee, Wal- 
ly Sedgwick. 

Marine Insurance Committee, Arthur J. 
Waechter, Jr. 

Membership, Forrest A. Betts. 

Memorial Committee, F. B. Baylor and 
Duncan Lloyd. 

Nuclear Energy Committee, E. A. Cowie 
and Harley J. McNeal. 

Practice and Procedure, Douglas Stripp 
and Burus Weston. 

Senior Advisory Committee, G. Arthur 
Blanchet. 

Workmen’s Compensation, V. C. Ente- 
man and Jesse W. Benton, Jr. 

These men will serve you in the coming 
year and let’s give them a hand. (Ap- 
plause) Thank you very much. 

It is now a pleasure for me to request 
Lester Dodd and Kraft Eidman to escort to 
the platform Sue Karr, wife of your Presi- 
cent-Elect. (Applause) 

It is a pleasure now to ask George Yan- 
cey and John Kluwin to escort to the plat- 
form the man who will succeed me here, 
your next or your President-Elect, Payne 
Karr. 

Payne, you have been unanimously elec- 
ted President-Elect by this Association. I 
will give you a chance to back out now. 
Will you accept? 


MR. PAYNE KARR: I will. 


PRESIDENT - ELECT MOODY: Will 
you say a few words, please? 


We 
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MR. KARR: Mr. President, my friends 
in the International Association, our love- 
ly ladies and our guests: My emotional con- 
dition at this moment is probably best ex- 
pressed in what I recall to be the words of 
St. Paul in his first epistle to the Corinthi- 
ans when he said, “And I, bretheren, when 
] come to you come not with excellency of 
speech nor of wisdom, but I am with you in 
fear and in weakness and in much tremb- 
ling.” 

No man could receive the compliment 
you have paid me without feeling a deep 
sense of gratitude to many, many people 
and perhaps a moderate degree of pride, 
and no man constituted such as I am could 
assume the responsibilities you impose on 
me without a considerable sense of appre- 
hension for I fully realize my own short- 
comings. 

But I am conscious of one thing which 
all of you, too, I am sure, recognize as trial 
lawyers; that in the trial of a case diligent 
preparation and hard work can offset tal- 
ent and other assets. 

If diligent preparation and hard work 
can suffice for your President-Elect, I as- 
sure you you will have that from me. I 
will try my best to justify the confidence 
you have placed in me. 

Thank you so much. (Applause) 


PRESIDENT-ELECT MOODY: Thank 
you, Payne. I am certain that that will be 
the fact. 
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Now, next summer, we are going up to 
Montreal, Canada again. It has been sev- 
eral years since we have been there, and | 
hope we won't have any more of this last- 
minute switch. 

I hope all of you can make it next sum- 
mer. 

Coming down the elevator this morning, 
Ted asked me, she said, “what are you go- 
ing to say when you get up there?” And I 
said, “Well, not much.” 

And she said, “How long are you going 
to talk?” 

And I said, “About ten minutes.” 

She said, “Well, I will bet you $10 that 
you can’t stand up there for ten minutes 
and not use the word “Texas.’” 

I said, “That's simple. 


You have got a 
bet.” 


So, after this meeting is over now, I 
want all of you to be my witnesses that I 
won the money. 


I want to announce that the Executive 
Committee will meet at 2:00 P.M. just for 
a brief meeting, I hope, in the Mandarin 
Room on the 13th floor today. 


Is there any other business to come be- 
fore this Thirty-Third Annual Convention? 


If not, then I declare this Thirty-Third 
Annual Convention of the International As- 
sociation of Insurance Counsel adjourned. 
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The Insurance Side of the Picture— 
One Decade Later® 


Gorpon H. SNow 
Los Angeles, California 


decade ago, I was honored to appear 

before you at your annual convention 
in the city of San Francisco, then and there 
to present to you the insurance side of the 
picture. Again, I am honored to appear be- 
fore your organization. There still exists 
an insurance side of the picture which, dur- 
ing the past ten years, has become even 
more highlighted. 

I must emphasize the fact that even 
though I am a member of your honored 
profession, the comments I make herein are 
made as an observer, for I take the privi- 
lege of enjoying the freedom of disassocia- 
tion with any group so that I might feel 
entirely free to say those things which as a 
citizen I feel should be said. 

At the outset we must acknowledge the 
fact that ten years have passed. Hence we 
are ten years older, but perhaps not ten 
years wiser. During these ten years more 
than a third of a million people have sac- 
rificed their lives as a result of the use of 
the automobile and fifteen millions of peo- 
ple have been injured or disfigured, for 
which American insurance companies and 
their domestic and foreign reinsurers have 
paid the estimated sum of seventeen bil- 
lions of dollars, to say nothing of the in- 
estimable value in death and injury of un- 
told thousands who have, for one reason or 
another, received nothing for the loss of 
their dear ones or their injuries and in con- 
sequence were compelled to bear the bur- 
den of the loss themselves. Six and one-half 
billions of dollars was paid for damaged 
and destroyed property through insurance, 
again to say nothing of the inestimable val- 
ue of property damaged and destroyed for 
which, for one reason or another, no recov- 
ery was made. 

It is perhaps repetitous to again say that 
the automobile has produced a social prob- 
lem on a plane almost equal to the prob- 
lems of inflation and confiscatory taxation. 
So long as we continue to yearly turn loose 
six million new automobiles possessing the 

*Delivered before the NACCA Seminar in San 


Francisco on July 22, 1960. 
1Accident Facts (1959) —National Safety Council. 
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lethal propensities of a Sherman tank to 
thousands of humans who do not possess 
the temperament, aptitude, and ordinary 
intelligence to properly manage and con- 
trol those vehicles, we must expect to have 
and will have accidents by the thousands. 

In short, the automobile is here to stay! 
Its use can not be regarded as a right, but 
rather a privilege. It is a vital and neces- 
sary part of our economy, and the awful 
effects of its use can be corrected only and 
finally through accident prevention; but as 
vigorous as safety programs are, any sub- 
stantial alleviation of the problem cannot 
be hoped for under prevailing circumstan- 
ces. The problem will some day be sub- 
stantially solved, but probably not during 
your time or mine. 

If I may digress for a moment, I will offer 
the prediction that much greater attention 
will be given to safety control devices in the 
automobile of tomorrow. It will be an elec- 
tronic marvel. It will travel on “tracks” of 
electronic ribbon. It will be almost com- 
pletely controlled automatically by elec- 
tronic sensing equipment which will “zero 
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in” on predetermined frequencies over sup- 
erelectronic freeways and thereupon be 
guided to desired destinations. It will be 
expensive and its use in congested urban 
areas will be prohibited, public transporta- 
tion being substituted for the automobile 
within these areas. Thus, by transference 
of control from the human element to au- 
tomation we can hope to substantially elim- 
inate the accident in future years. Mean- 
while, the carnage and loss will continue 
to mount. 

It is regretted that some of which I will 
have to say will be in the nature of an ac- 
counting, for such at best is dull; but since 
we have all played a leading role in the 
pattern of death, destruction, and financial 
loss, it is important that we pause to evalu- 
ate our participation in this picture. 

Are you responsible for this awful devas- 
tation and consequent financial burden? 
Probably not at all. Have you contributed 
to this dilemma? Perhaps your answer 
would be the same, and there might well 
be agreement among you on this inquiry; 
but many of you must sense the fact that 
an informed and irate public points its 
finger in criticism in your direction, for 
rightly or wrongly you are charged with 
responsibility because of your intricate and 
inseparable involvement in the remedial 
aspects of the automobile accident, and 
these are some of the reasons why you now 
find yourselves in this position. 

In your teachings and philosophies you 
have advocated the payment of greater and 
greater sums to victims of the automobile 
through the philosophy of the adequate 
award.? Through the concept of the digni- 
ty of man you have engineered ways and 
means to compel larger awards, all to the 
dignity of your man—your client, and to 
you, a partner in the joint venture of effect- 
ing the adequate award. You should not be 
criticized for putting forth your best ef- 
fort for and on behalf of your client be- 
cause your immediate responsibility, in the 
final analysis, is to your client. You are 
duty-bound to produce the best result con- 
sistent with the canons and principles of 
the profession of which you are part and 
wherein you have given the utmost of your 
professional capacity. I understand and ap- 
preciate your position and I forgive you 
if any forgiveness is required; but I wonder 
whether fifty million Americans owning 
fifty-five million automobiles on American 


2“The Adequate Award”—1948 
“The More Adequate Award”—1949 
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highways, whose dignity has been overlook- 
ed or ignored, understand and appreciate 
your teachings and your philosophies, and 
whether they forgive you. I think not, for 
as prominent lawyers you have been tradi- 
tionally regarded as leaders in your com- 
munity. You have occupied high places in 
government and in business and have been 
looked upon as champions of right and as 
protectors of the oppressed. People have 
looked to you for leadership and guidance 
and there is now a manifest growing feel- 
ing that they have been “let down,” for in 
your zeal and enthusiasm to catapult 
awards and settlements for your joint ven- 
ture into new and loftier levels, you have 
considered no provision for the conse- 
quence of your philosophies. 

Those of us identified with the defense 
side of the picture have seen the principles 
of the adequate award gradually warped 
into a device to use the occurrence of al- 
most any automobile accident as a leverage 
to obtain substantial sums of money from 
insurance companies and corporate defend- 
ants for injuries which are so trivial and, 
in fact in many cases, non-existent as to 
justify, in reality, no payment at all. These 
claims are not isolated situations but have 
descended upon defendants by the thous- 
ands and have cost the American public 
untold millions of dollars. Defendants us- 
ually can spot these cases but in many in- 
stances are powerless to prevent some re- 
covery being effected through the tech- 
niques of the “more adequate award.” It 
is this type of situation that gravely con- 
cerns those of us identified with the res- 
ponsibility of screening the legitimate 
from the illegitimate and the trivial from 
the important type of injury. 

Since your meeting of a decade ago, two 
suggestions have been offered by you hav- 
ing a bearing upon the consequences of 
your teachings—one, the suggestion that the 
owner and/or operator of a vehicle should 
carry larger liability limits, for they could 
be increased from standard limits of 
$5,000/$10,000 to $100,000/$300,000 for the 
mere price of a package of cigarettes*—a 
statement which parenthetically was true 
at that time; but let us pause for a minute 
to look at the record. For example, ten 
years ago, in the city of San Francisco, bas- 
ic limits for a Class 2 risk cost the policy- 
holder $45.00. Ten years later for a Class 
2 C risk (comparable exposure), the rate 


3“Proceedings of Annual NACCA Convention”— 
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is $208.00. ‘To increase these basic limits 
to $100,000/$300,000, requires an addition- 
al premium of $112.32, or a total of $320.32, 
as compared with a total premium for 
these increased limits of $61.65 a decade 
ago. Even at these rates the insurance com- 
panies have, for the most part during this 
decade, lost money on this type of risk. 

Hence, many carriers have been reluctant 
to write this class of business with the re- 
sult that a very substantial segment of this 
class of risk has had to go to assigned risk 
pools in order to obtain coverage. In many 
cases the risk is assigned out to carriers at 
rates exceeding $600.00 for this class of 
business, depending upon their basic rat- 
ing formulas. More and more business of 
this type has gone into assigned risks, it 
presently being estimated that in metro- 
politan New York, fifteen percent of all 
private passenger automobile business pres- 
ently clears through the assigned risk pool. 
This shrinking market and prohibitive rate 
structure can only add to the existing di- 
lemma and the increasing cry on the part 
of the public for some type of relief. 

Your suggestion of a decade ago that this 
cost be passed on to the public because of 
its insignificant amount perhaps stirred lit- 
tle or no concern on anyone’s part other 
than those who realized that the ultimate 
result of this suggestion would be anything 
but a charge to the public of the price of a 
package of cigarettes. 

Secondly, recognizing that certain in- 
equities existed in the common law, which 
resulted in many cases of people having 
to underwrite their own losses because of 
their own contributory negligence, inspired 
the second suggestion by you that the com- 
mon law be amended to the extent that 
comparative negligence replace the “anti- 
quated” doctrine of contributory negli- 
gence—another device to aid you in your 
joint venture to recover greater sums of 
money for greater numbers of people, but 
again ignoring the violation that such a 
program produces against the undignified 
and forgotten man who is expected and re- 
quired to pay greater and greater sums as 
a condition to the privilege of operating 
his automobile, which is something he can 
no longer do without. 

These, indeed, are not solutions to a 
problem which has now become of grave 
concern. 

You are being blamed and will continue 
to be blamed by an irate and exasperated 
public, whether justly or not, because you 
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are totally identified with the end result 
of the “adequate award.” The man on the 
street is weary of being told year after year 
by his insurance company that he must 
pay higher and higher rates because awards 
have been increasing at increasing rates en- 
tirely unrelated to the inflationary increas- 
es which exist in other commodities. All 
too often he reads of the six-figure award 
in his daily paper but never hears of the 
reversal and subsequent dismissal of many 
of those cases. He does not realize, as do 
you and I, that he must not only pay for 
those colossal awards but that he must also 
pay for the thousands of cases which never 
reach the litigation stage which his insur- 
ance company must settle at figures which, 
of necessity, have been revised upward to 
match the pattern of the inflation created 
by the colossal judgment. 


You have studiously and assiduously 
spread the philosophy of your teachings to 
all who would listen. One must pay tribute 
to your ingenuity, for you have succeeded 
in bringing about the dawn of a new and 
frightening approach to the value of in- 
jury, one which I dare predict will crum- 
ble of its own substance. Meanwhile the 
public has been expected to and has in 
fact underwritten the expense of your pro- 
gram. Unless a member of the public be- 
comes a victim of the automobile accident, 
he is ignored. You have failed to offer the 
faintest suggestion to the solution of the 
problem which presently lies totally un- 
solved, upon the broad concept that, no 
matter how seriously injured one may be- 
come as the result of an automobile acci- 
dent, the problem can be solved by paying 
a larger sum of money. 


The Automobile Accident Commission 


A decade ago I suggested the fact that 
people in high places were already then 
giving consideration to the adoption of an 
automobile accident commission because of 
the inequities existent under our present 
system and because of the mounting costs, 
much of which was being expended on the 
system with too small of an amount ulti- 
mately going to the injured or damaged 
person in payment of his loss. I need not 
remind you of the fact that this plan is 
presently receiving the serious considera- 
tion of your governor, a senate interim 
committee, and innumerable committees of 
lawyers and judges at the local and state 
levels, to say nothing of the many other 
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people and groups. There exists the possi- 
bility that some place along the line great 
pressures will be exerted to adopt a “crash” 
program to alleviate what is becoming gen- 
erally regarded as an aggravated national 
problem. 

What is your answer to the accident com- 
mission? As lawyers, I believe I can prog- 
nosticate your position. You will say that 
such a system violates our basic constitu- 
tional rights, primarily because it would 
abrogate the right of trial by jury, and 
this is a natural reaction to anyone who 
has been legally trained. You will say that 
the compensation system is inequitable in 
that it treats all people alike. You will say 
that it is socialistic in nature. You will say 
that it is inadequate to take care of many 
people who are gravely injured without 
the system becoming so elaborate and ex- 
pensive that it will offer no solution in the 
final analysis to the present problem. You 
will say that it will ultimately become satu- 
rated with governmental control and thus 
will become the subject of inequity and 
corruption and the medium for the dissipa- 
tion of millions of dollars which ultimately 
will do the injured person no good. You 
will say that it will require the substitu- 
tion of a far more elaborate system than 
our present one to adjudicate or otherwise 
determine the disposition of cases. You will 
further argue that present court delays are 
not in fact unreasonable because a certain 
passage of time is required in most cases 
to bring them to a stationary condition 
so that evaluation of them can be intelli- 
gently made. You will further state that 
the congestion in our present court sys- 
tem is not in fact substantially attributable 
to the automobile accident. 


With all of these I will substantially 
agree; and also, one decade later I will dare 
to predict that the automobile accident 
commission will never become law in the 
state of California, notwithstanding the 
fact that the public will be totally unmoved 
by these pleas on your part (and mine), 
for these will be regarded as “lawyer-talk,” 
and thus self-serving utterances designed 
to preserve your own empire; and this is 
most unfortunate because it will reflect un- 
fairly upon the noblest of all professions, 
which is really not justified. 

Meanwhile the criticism flows—in your 
direction—in ours—in the area of the medi- 
cal practitioner, the hospital, and in the di- 
rection of anyone or anything closely asso- 
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ciated or involved in the remedial aspect 
of the automobile accident. 

Hence the system is assailed. One author 
characterizes our remedial process as a 
horse-and-buggy approach to the death and 
destruction created by the automobile. He 
criticizes the concepts of our common and 
statute law as being wholly inadequate to 
cope with the situation. He takes the po- 
sition that too few injured.people receive 
too great a share of the insurance dollar, 
and too many people receive nothing to 
compensate them for their injury. He con- 
tends that the courts have lost control over 
the situation. In short, he summarizes the 
entire dilemma by stating: 

“The courts are powerless to recon- 
struct a rational process for general use. 
They have reached a dead end. As a 
means of giving adequate protection 
against the machines of the highway, neg- 
ligence law has run its course. Some- 
thing better must be found!’ 


As a solution to the entire dilemma he 
advocates a quasi-administrative system 
wherein liability without fault would re- 
place the present system—awards for pain 
and suffering would be eliminated, and 
every settlement or litigated case would re- 
ceive the immediate attention of a master 
operating under the “highest level of the 
courts” to “provide for prompt settlement 
and payment.” Although such suggestion 
may have academic appeal to certain peo- 
ple, it becomes immediately apparent to 
those who are closely in touch with the ac- 
tual mechanics of the remedial process 
that the idea totally lacks practicality. 

Of the insurance companies, the same 
author states: 


“Most of them (insurance companies) 
oppose compulsory liability insurance; 
they oppose being brought out in the 
open as litigants though they are the real 
parties at interest and enjoy an immuni- 
ty denied to any other litigant, individu- 
al or corporate; they belittle the need 
and efforts to find a better solution; they 
oppose the development of something 
akin to workmen’s compensation or oth- 
er utilization of the insurance principle. 
They seem to think they have a proprie- 
tary interest in liability insurance; that 
it is their money that is involved; and 
that the advantages gained from the dif- 
ficulties in administering negligence law 
4“Traffic Victims”—by Leon Green, Northwestern 

University Press, p. 82 
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are for their special benefit and should 
not be changed to meet the problems of 
the day. Sometimes they even imply, if 
not openly charge, that substitutes pro- 
posed are communistic in origin and pur- 
pose. In short they seem perfectly satis- 
fied with things as they are. In this atti- 
tude they are of course no different from 
any other group invested with the privi- 
lege to profit from a public service.”® 


How little this author knows of the real 
motive behind the seeming lethargy and 
reticence which appears to exist insofar as 
insurance companies are concerned in ad- 
vocating changes in law and system. It has 
been traditional with the industry to fol- 
low an overabundance of caution and with- 
drawal from matters political in nature, up- 
on the broad view that insurance compan- 
ies are in fact trustees of the public’s funds 
and will administer them in keeping with 
any law which the public feels is desirable 
and which it feels it can afford. In other 
words, the carriers by tradition have re- 
frained from “throwing their weight 
around” because they felt and continue to 
feel that changes of the type recommended 
by this author or anyone else are matters 
which should receive public attention and 
should not be influenced or inspired by 
special interests. 

Certain proposals which have been made 
of late as corrective measures to our exist- 
ing dilemma contain within themselves 
such impractical suggestions that the in- 
surance companies have felt it their duty 
to call these weaknesses to the attention of 
those who possess law-making power, but 
who are otherwise ill-informed or misin- 
formed as to the technical aspect of the 
situation. ‘Thus we see a more active role 
on the part of the insurance industry of 
late because it feels it cannot remain silent 
in the face of some of the new and novel 
approaches to matters which vitally touch 
and concern the public interest. 

As for the remark made by the author 
that the insurance industry is no different 
from any other group invested with the 
privilege to profit from a public service, I 
need only to point at the record made by 
the insurance industry during the past five 
years on automobile liability insurance. 

The following statistical information is 
taken from a special table of the 35 leading 
underwriting groups (stock companies) 
and represents the great bulk of the auto- 


5Supra, p. 83 
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mobile bodily injury business for the past 
five years through 1959, although the | 
ures for 1959 are not yet available in total. 
A similar pattern was developed by mutual 
and other types of carriers for the same 
period, 


AUTO B. I. LIABILITY6 


Combined 
Loss & Loss 
*Premiums Expense 
Written Ratio 
1955 $1,188,908 103.1 
1956 1,289,305 109.8 
1957 1,461,067 116.0 
1958 1,602,158 111.4 
+1959 1,750,000 105.6 
$7,291,438 109.3 
*Total stock industry figures in thousands (000 
omitted) . 
7Estimated 


“Rising loss costs have long plagued this 
important line with the stock companies 
reporting a statutory underwriting loss ex- 
ceeding $750 million in the last ten 
POMS. 206 

Another writer comments on the system 
in his plea to the effect that insurance com- 
panies should devise a plan to provide 
greater protection to more people at less 
cost by stating: 


“As long as powerful machines are 
licensed under the law and placed in the 
hands of human beings to be used on 
the highways, with their inevitable haz- 
ards, the attempt to allocate injuries suf- 
fered by traffic victims through negli- 
gence law will be a failure.’”’® 
He concludes a later article by stating: 

‘“‘No improvement in the whole miser- 
able system in thirty years. In that peri- 
od—the radio, television, the atom—all 
new. 

The new has displaced the old—but we 
lawyers still cling with petrified thoughts 
to the dead hand of the archaic liability 
system—devised for the dead past.’ 
Another author comments: 


“A change is inevitable.”?° 


6Best’s Fire & Casualty News for May, 1960— p. 12 

TSupra, p. 157 

s“Compensation for Automobile Accident Vic- 
tims”—Robert S. Marx, Cincinnati, O. 15 Ohio State 
L. J. 134 (1954). 

9“Reply to Case Against Compulsory Automobile 
Compensation Insurance”’—Marx. 

10“A Change is Inevitable; Problems of Automo- 
bile Accident Litigation’—Graugert—42 Am. Bar 
Assn, Journal 821 (1956) . 
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Still another advocates a radical change 
in the present system." 
And still another proposes: 


“All I suggest is, gradually and cauti- 
ously to replace liability insurance (and 
thus indirectly tort liability) as a means 
of distributing automobile-accident los- 
ses, by a new device of private insurance 

Mag 
Of the lawyer, the same author states: 

“A disquieting by-product of this state 
of the law (present system) is the fact 
that it permits, and indeed compels, the 
lawyer to participate in the gamble for 
the ‘adequate award,’ by both limiting 
him to, and insisting on, so-called con- 
tingent fees, which nearly everywhere 
else in the world are considered unethi- 
cal, if not criminal.”* 


Another author points an accusing fin- 
ger in the direction of the lawyer: 


“NACCA members may be committing 
the first mass suicide of professional men 
by building up every case, wringing every 
cent possible from the jury, and using 
techniques of a Hollywood character. 

“Prominent insurance company execu- 
tives have changed their attitude toward 
a compensation schedule system of pay- 
ment for automobile injuries and deaths 
—they are no longer strongly opposed to 
such a scheme.”?* 


Still another author states: 


“It means (volume personal injury 
practice on a contingent fee basis) that 
men who conduct their law practice on a 
wholesale basis with clipping services 
and runners to find clients, with loans 
and other inducements offered to the in- 
jured with no regard to the merits of the 
case beyond the financial aspect... 
who use appeals to emotions and 
prejudices to the detriment of jus- 
tice... these men are affecting the 
public interest without assuming 
any responsibility to the public.”*® 


11“Alternate Proposal to the Compensation Plan” 
—Justice Samuel H. Hoffstadter, 42 Cornell L. 
Quarterly 59 (1956) . 

12“Full Aid” Insurance—Prof. Albert A. Ehren- 
zweig, Univ. of Calif.—Berkley, p. 20. 

138upra, p. 6 

14“Auto Situation is Near ‘Disaster’ for Law, 
Medicine and Insurance”’—Kenneth O. Force, The 
National Underwriter, Feb. 5, 1960. 

15“Clean Up or Die”’—Edward P. Gallagher, Pres- 
ident, Insurance Institute of Indiana (Delivered 
before Federation of Insurance Counsel Conven- 
tion, Miami, Florida—Aug. 20, 1959.) 
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Another comments: 


“The wanton abuse of the contingent- 
fee practice is making fortunes for some 
attorneys while victimizing legitimate 
claimants and running up insurance costs 
for all of us. 

“Until the legal profession devises a 
method to restrain some of its members 
from taking the lion’s share of personal 
injury awards, more of our courts must 
accept the responsibility for imposing 
decent limits on the grab of greedy law- 
yers.”"16 


And so they come—comments, criticisms, 
proposals, and suggestions from persons in 
all walks of life and from all quarters. The 
whispers of a few are rapidly giving way to 
a disquieting roar of many who are de- 
manding and clammering for a change. 


The So-Called Full Insurance Program 


Some place along the line will emerge 
some form of a substitute program which 
will have for its purpose the elimination 
of these present problems and also will not 
possess within itself many of the criticisms 
which can properly be leveled against a 
proposed automobile accident commission. 

Again I suggest to you that people in 
high places are thinking in terms of a so- 
called “full insurance program.” The pro- 
gram would accomplish the following: 

The concept of legal liability as relates to 
the use of the automobile would be abol- 
ished. In its place and stead would be adopt- 
ed a compulsory insurance plan whereby 
each and every motorist, as a condition 
precedent to operating his automobile, 
would be compelled to carry a personal-ac- 
cident form of coverage. This policy would 
protect him and his family against the con- 
sequences of accident on a minimum per- 
sonal-accident basis. It would also protect 
his guests; and he and his family would 
also be protected as guests in other auto- 
mobiles, or as pedestrians. The uninsured 
pedestrian would be protected by a policy 
issued on his behalf by a pool company 
which would be wholly owned by all li- 
censed insurance companies operatin 
within the state of California. The out-of- 
state motorist would require an endorse- 
ment on his policy providing the accident 
insurance type of coverage before he would 
be permitted to enter the state. Penalty 
for noncompliance by a motorist would be 





~ 16When_ the Lawyer Gets the Spoils”—Murray 
Teigh Bloom—READER’S DIGEST—March 1960. 
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restoration of the principles of liability in 
claims presented against him with no re- 
course of his own for his injury or loss. 


In addition to this one form of coverage, 
each motorist would be required to carry a 
minimum form of collision insurance which 
would protect the owner against the conse- 
quences of damage to his own vehicle. It 
would be unnecessary for a motorist to car- 
ry bodily injury protection, property dam- 
age protection, medical payments, first aid, 
and other accident forms of coverage cur- 
rently provided under certain automobile 
insurance contracts. 

The proponents argue that this approach 
to the problem has the following advan- 
tages: 

1. It answers the demands for compul- 
sory insurance, for the system itself is com- 
pulsory. 

2. It eliminates inequity in many respects, 
for it provides, among other things: 


(a) Recovery for everyone regardless 
of fault, thus answering the contention 
that the automobile is now a social prob- 
lem and the consequences of its use can- 
not properly be adjudicated on common 
law principles of negligence. 

(b) Every motorist would carry mini- 
mum limits but could increase them to 
suit his own financial requirements, thus 
answering the criticism that administra- 
tive plans are inequitable. 


3. Private enterprise would be retained, 
as the underwriting of such insurance con- 
tracts is a facet of the present insurance 
business. 

4. Litigation to determine fault would 
be entirely eliminated, the only remaining 
litigation arising as the result of a possible 
dispute as to whether the injury or condi- 
tion made the basis of the claim arose out 
of and in the course of the operation of 
the automobile. 


5. The business of the courts would be 
greatly reduced. (It is estimated that eigh- 
ty percent of the litigation in the Superior 
Courts of Los Angeles County is devoted 
to the remedial aspects of the automobilc 
accident.) 

6. A far greater sum of money would be 
made available to the injured person with- 
out the necessity of contributing heavily 
to the system such as exists at present. (It 
is estimated that contingent fees paid to 
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the legal profession in the year 1957 
amounted to 550 million dollars.) ** 

7. Six-figure judgments would be elim- 
inated and persons who, under the present 
system, would obtain such judgments would 
be paid reasonably liberal weekly indemni- 
ty for life, together with all hospital, medi- 
cal, and surgical aid required. (These 
sums would be paid and would be earned 
substantially from the money normally 
paid in a six-figure judgment through the 
investment side of the insurance business, 
most of which would pay for itself. This 
would eliminate the highly undesirable ef- 
fect of turning over large sums to injured 
persons not competent to handle an invest- 
ment program of this magnitude, and 
would retain the handling of the invest- 
ment program within the competence of 
the investment side of the insurance busi- 
ness. Simultaneously, it would not be ne- 
cessary for the insurance-paying public to 
restore these six-figure judgments to the 
insurance company by way of large prem- 
iums, thus reducing substantially the over- 
all cost of insurance. 

8. Finally, our present system of law 
would be virtually unchanged. Our courts 
would remain intact. It would be unneces- 
sary to create large administrative commis- 
sions at great expense to the public, and 
there would be a virtual absence of govern- 
mental involvement in private business. 

9. The proponents argue that such a sys- 
tem is not new and novel and, therefore, 
is not an experiment for it has been in ef- 
fect in a number of foreign countries in 
substance for a number of years.'8 

What's wrong with the plan? Space does 
not permit a total evaluation of such a 
plan, but on the surface it would appear 
that such a plan might well appeal to the 
greatest number of advocates for a change. 
Is it socialistic? Undoubtedly so, but so 
are other reforms—social security, the with- 
holding tax program, the federal housing 
act, the federal vocational rehabilitation 
act, and many other projects of both our 
state and federal governments. 


The Solution 


It may be too late to effect a solution to 
this whole problem which will substantial- 
ly preserve the present system. I respecti- 


17“Compensation for Injuries Without Regard to 
Fault,’—Edward P. Gallagher—Address before 
American Bar Association, 1959. 

18“ ‘Full Aid’ Insurance Program”—Prof. Albert 
A. Ehrenzweig 
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fully offer for your consideration the fol- 
lowing program: 

1. The principles of the “adequate 
award” cannot be used as a mechanical de- 
vice to extract unwarranted and unjusti- 
fied sums of money from the public on the 
basis that the public must pay tribute to 
everyone who is “fortunate enough” to 
have an accident wherein his injuries are 
trivial, or non-existent in fact. This is a 
moral problem and requires organized ac- 
tion by your group to inspire self-discipline. 
The public cannot be encouraged in the 
idea that a lawyer can obtain a nuisance 
value settlement out of any insurance com- 
pany merely to avoid the expense and risk 
attendant to defense of a lawsuit. 

2. Organized action on the part of your 
group is necessary to come up with an an- 
swer to the contingent fee which has placed 
the lawyer in the position of a joint ad- 
venturer with the claimant wherein the end 
result, so far as the lawyer is concerned, is 
payment of a fee which, in many cases, is 
totally unrelated to his ability and the ef- 
fort employed in effecting a recovery for 
his client. This is a most urgent matter 
and requires your immediate attention. 


3. Cooperation with those involved in 
the remedial aspect of the automobile ac- 
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cident is required to encourage some rea- 
sonable and intelligent program which will 
provide equitable payments to badly in- 
jured people in the nature of indemnity 
and expense through a well-managed in- 
surance program, thus overcoming the ex- 
haustion of insurance companies by the 
present method of requiring payments of 
six-figure judgments, which presently re- 
quires the restoration of such sums through 
the medium of increased insurance premi- 
ums. This requires sacrifice. 


Conclusion 


The last clear chance to preserve our 
present system, with modifications neces- 
sary to overcome the problems associated 
with it, is very much before us. 

You will find that as time goes on the 
insurance people will become more non- 
commital concerning proposed change and 
reform, because they will see less and less 
merit in advocating the preservation of a 
system which is developing greater and 
greater moral, social, and economic prob- 
lems. 

The choice is yours. 
day. 


It is late in the 
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Developments in use of By-product Material 


PauL C, AEBERSOLD, PH.D. 
Washington, D. C. 


TOMIC energy is international, both 

in its military and peaceful aspects, 
and certainly the atom has brought forth 
many new legal and insurance problems 
in fields such as licensing, patents, con- 
tracts, workmen’s compensation, and feder- 
al-state relations. I shall try to give you a 
feeling for the importance, the widespread 
use and rapid growth of reactor “byprod- 
ucts,” or as they are more commonly 
known, “radioisotopes.” 

Radioisotopes are legally referred to as 
byproduct materials because the original 
Atomic Energy Act of 1946 defined them, 
in effect, as materials made radioactive in- 
cident to reactor production of fissionable 
material. But, because radioisotopes have 
such a wide variety of uses, because there 
are so many users—in the research labora- 
tory, in the medical clinic, and on the in- 
dustrial assembly line—and because of the 
great number of persons and products bene- 
fited and the economic returns made possi- 
ble by these versatile nuclear tools, I feel 
that they should not be referred to as by- 
products, but as one of the three equally 
valued principal products of our atomic 
energy program—one of the three R’s of 
atomic energy: reactors, radiation and radi- 
olsotopes. 

Reactor development is steadily advanc- 
ing along the road to truly economic power 
production but, except in particularly high 
cost fuel areas, may not reach this goal for 
many years, perhaps decades. Radioiso- 


*Presented under the sponsorship of the Nuclear 
Energy Committee, Harley J. McNeal, Cleveland, 
Ohio, Chairman. 
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topes and radiation applications, on the 
other hand, are present day succesful, pro- 
fitable and beneficial aspects of our atomic 
science that have already become well estab- 
lished around the world—being utilized ia 
over 70 nations. In the U. S. alone radio- 
isotopes are used: 


(1) By over 5,000 research, medical and 
industrial groups spread through- 
out the country; 

(2) In about 2,000 biomedical research 
projects bringing new knowledge of 
all diseases important to national 
health; 

(3) To provide diagnostic and _thera- 
peutic benefits to over one-half mil- 
lion patients per year; 

(4) By all major agriculture experiment 
stations in hundreds of studies on 
controlling animal and plant dis- 
eases, curbing weeds and insects, and 
finding more efficient methods for 
production of all kinds of farm prod- 
ucts; and 

(5) In industry as the most important 
component of thousands of atomic 
devices used to improve quality con- 
trol and in hundreds of research 
projects, the total producing many 
millions of dollars per year in sav- 
ings and in greatly improved prod- 
ucts to the public. 


The total benefits of all these thousands 
of fertile applications in science, medicine, 
agriculture and industry are so great that 
many persons consider radioisotopes to be 
the major and most dramatic success story 
of the peaceful atom. 


The validity of this claim will be appar- 
ent from the few examples I shall have time 
to present of the many successes of radio- 
isotopes. Before doing this, however, I 
should like first to sketch briefly just what 
radioisotopes are and to suggest the keys to 
their success. 

The word “radioisotope” is just a con- 
densed way of saying “radioactive form of 
an element.” Natural radioactivity was 
discovered in uranium ores just before the 
turn of the last century. It was soon ob- 
served that all elements above bismuth 
(element number 83) in the periodic table 
are radioactive—that is, they emit various 
types of ionizing and penetrating radiation. 
The intensity of radiation was observed to 
decay with time. These properties, emis- 
sion of radiation and decay of its intensity, 
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were later found to be due to spontaneous 
changes in the nuclei of atoms of these ele- 
ments. 

Some of the radioactive forms of ele- 
ments, or isotopes—meaning “same place” 
(in the periodic table)—as they soon came 
to be known, are highly unstable. “Short- 
lived” radioisotope may exist, on the aver- 
age, only a small fraction of a second before 
emitting radiation. In contrast, some “long- 
lived” radioisotopes exist unaltered, on the 
average of billions, even trillions, of years. 
Stable isotopes, emitting no radiation, also 
are known for most elements. 

A few natural radioisotopes were put to 
valuable use between 1896 and the 1920's. 
Naturally occurring radium, radon and po- 
lonium are useful even today. But, gener- 
ally speaking, natural isotopes do not have 
the most desirable combinations of avail- 
ability, radiations, lifetimes and safety for 
widespread use. The great expansion of 
applications that has taken place in recent 
years could not have occurred if only na- 
tural isotopes had been available. 


PRODUCTION OF ARTIFICIAL 
RADIOISOTOPES 


Then, in 1934, men learned how to make 
artificial radioisotopes by introducing nu- 
clear energy into ordinary stable ato-ns. 
We can now make radioactive forms of ail 
the elements that occur in nature. Of even 
greater importance, we can “tailor make” 
radioactive forms, having just the most de- 
sirable properties for practical applications, 
of almost all the elements. 

Nuclear energy is introduced into ordin- 
ary atoms by bombarding them with nu- 
clear particles—some of: the nuclear parti- 
cles penetrate into the nuclei of the stable 
atoms making them “overweight.” Un- 
like human beings, atoms can’t stay 
overweight. They sooner or later must get 
rid of the excess by emitting it as nuclear 
radiation. There are in general three kinds 
of nuclear emissions: beta rays (electrons) , 
alpha rays (helium nuclei), and gamma 
radiation (like high energy x-rays). This 
process of atoms giving off excess nuclear 
energy as particles or photons is what we 
observe as radioactivity. Each radioisotope 
has its own characteristic type and energy 
of emission, thus can be selected for a spe- 
cific task. 

Many types of nuclear projectiles are 
available for bombarding atoms—neutrons, 
protons, deuterons, alpha particles, etc. All 
these can be produced in a cyclotron, and 
over a wide range of energies, so the cyclo- 





Page 574 INSURANCE COUNSEL JOURNAL October, 1960 





REMOVING ALUMINUM TUBES‘ 
CONTAINING RADIOISOTOPES 





NUCLEAR REACTOR URANIUM "PILE" 


USAEC-ID' 38 











Fig. 1 





PRODUCTION OF RADIOISOTOPES 


NEUTRON CAPTURE - 
(nv) REACTION 














STABLE PHOSPHORUS RADIOACTIVE STABLE SULFUR 
PHOSPHORUS 
TRANSMUTATION we - 
REACTION 6 
(Pp) ~ 
NEUTRON = Gas} = Gs2) 
STABLE SULFUR RADIOACTIVE STABLE SULFUR 
PHOS PHORUS 


USAEC-1D°232A 


























October, 1960 


tron is still the most versatile device for 
manufacturing many of the 1026 known 
varieties of radioisotopes. But when it 
comes to bombarding things with neutrons, 
the nuclear reactor (Fig. 1) is the real 
work horse—a hundred million million neu- 
trons may stream through an area the size 
of a fingernail every second. This intense 
neutron bombardment may take place 
throughout a volume of many thousands of 
cubic feet, thousands of targets of material 
can be bombarded at one time, and pro- 
duction can be millions of times the out- 
put of a cyclotron. 

Besides their abundant availability tn 
reactors, neutrons have other advantages 
for isotope production. A neutron has no 
electric charge and thus is not repelled by 
the positive charge of the nucleus—it just 
slips right in and is captured (Fig. 2). 
Many radiosotopes are thus made by simply 
inserting the element we want to “activate” 
into a reactor—the atoms capture neutrons 
and become unstable radioactive isotopes 
of the same element. If we want radioac- 
tive iron we bombard iron; for radiocobalt, 
we bombard cobalt, and similarly for many 
other elements. Neutron bombardment 
gives us widely used radioisotopes of sodi- 
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um, potassium, phosphorus, zinc, tungsten, 
chromium, gold, and numerous others. 

Reactor neutrons can also transmute 
some elements into others—20th century 
alchemy. This is how we make plutonium 
from uranium. Similarly, to get radiocar- 
bon we bombard nitrogen; to get radio- 
phosphorus we bombard sulfur (Fig. 2). 
Transmutation gives us these extremely 
useful isotopes as well as radiohydrogen 
(tritium) , radiophosphorus, radiocalcium, 
etc. Transmutation has one great advan- 
tage over neutron capture in that the ra- 
dioelement produced can be separated 
chemically in a pure form, so-called “carrier 
free.” 

A third way to get radioisotopes from 
reactor is through the fissioning of urani- 
um (Fig. 3). When uranium fissions it 
can split in any of 30 different ways, and 
each fragment goes through several disin- 
tegrations before it finally becomes stable— 
so we get a mixture of about 200 species of 
radioisotopes from fission. Most of these 
are too short-lived to separate from the 
fission product mixture, but we do get 
some very useful radioisotopes from fission, 
such as radioactive iodine, cesium, stron- 
tium and promethium. 





NEUTRON 
t ° 





Y y 
GAMMA RAYS 
AV. OF 5 PROMPT GAMMA RAYS 


AV. OF 2.5 NEUTRONS 
(99% PROMPT, 1% DELAYED) 


USAEC-ID- 322A 





“Udanium Gission Process 






SPLITS OVER 
30 —s 


om 


& s 8 

STABLE 
elerere 
BETA AND GAMMA RAYS 


COME FROM DECAY OF 
FISSION PRODUCTS 


derere 


. FISSION PRODUCTS TOTAL ABOUT 
200 RADIOACTIVE SPECIES. 

. ATOMIC NUMBERS 30 TO 64 

. MASSES 72 TO I6/ 

- (2h 72 TO Gd I!) 








rig. 3 


AEC Tecnmuce! nfermanan Service Extension 


un Mdge Tennemee 








Page 576 


Beneficial applications of reactor-pro- 
duced radioisotopes, whether from activa- 
tion, transmutation, or fission, have grown 
steadily since the first shipment was made 
in August of 1946. Oak Ridge National 
Laboratory, our primary isotope produc- 
tion center, supplies 100 different radio- 
isotopes off the shelf, so to speak. These 
are shipped on order directly to some of the 
5,400 licensees in this country and to over 
65 countries abroad, but they are increas- 
ingly being shipped in wholesale quantities 
to commercial firms that reprocess the ma- 
terial for the specific needs of research, 
medicine and industry. Actually, the avail- 
ability of radioisotopes in abundant quan- 
tities has sparked a new industry to supply 
radiation sources, labeled compounds, in- 
struments, health safety procedures, and 
waste disposal services. ORNL has made 
138,000 shipments since 1946, the sales 
value of which has been $20 million. Com- 
mercial firms’ shipments and sales are not 
currently available but are known to be 
much greater than ORNL figures. The 
total activity shipped—over | million curies 
—had the radiation output of two tons of 
radium, which would be worth about $20 
billion if available. Actually the world 
supply of refined radium, rather than being 
anything like 2 tons, probably does not ex- 
ceed 10 pounds. 

These figures should make us aware of 
the wide variety and extent of use of iso- 
topes. Let us now consider why they are 
used so extensively. 

First, we should be aware that, although 
radioactivity is actually a release of nuclear 
energy, it differs from fission or fusion ener- 
gy in several ways: 


(1) No chain reaction occurs in the use 
of radioisotopes, and radioisotope 
radiations do not in general have 
enough energy to make other atoms 
radioactive. This is highly advan- 
tageous in handling radioisotopes 
(there are no criticality problems as 
with plutonium or uranium 235) 
and in applying them (any mater- 
ial, even foodstuffs, can be exposed 
to radiations from radioisotope gages 
without the appearance of induced 
radioactivity) . 

(2) Each species of radioisotopes has its 
own characteristic decay rate (hatt- 
life) which we cannot influence. 
Chain reactions on the other hand 
can be made to be fast, slow or self- 
sustaining at an equilibrium power 
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level. Radioactive decay must be 
allowed for in the use of radioiso- 
topes, and isotopic radiation sources 
must be replaced periodically. On 
the other hand, this decay process 
means that certain isotopes may be 
admitted to the human body or to 
industrial processes, where their ra- 
dioactivity and associated radiation 
hazard, if any, will be eliminated 
naturally. The decay process also 
simplifies disposal of radioactive 
materials in many cases. 


(3) Each radioactive disintegration re- 
leases much less energy than fission 
of a uranium atom—less by a factor 
of 100 or more. In a megawatt re- 
actor the energy in the radioactivity 
of the fuel rods is of the order of 
kilowatts. Enormous quantities of 
radioisotopes would be necessary to 
produce significant amounts of ther- 
mal radiation, so that many propos- 
als to use fission products or other 
radioisotopes as heat sources are 
quite impractical. Nevertheless, it 
is possible to tap fairly large 
amounts of radioactivity for small 
amounts of useful power—up to 
hundreds of watts—for specialized 
applications such as “atomic batter- 
ies.” ° 


The real power of radioisotopes comes 
from the many unique things they can do. 
‘Three unique powers provided by radioiso- 
topes are: 


1. Greater power of perception through 
their use as tracer atoms or “atomic 
spies.” Radioisotopes can be accurate- 
ly traced in very complex pathways 
by the radiations they emit. The path- 
way may be a pipe in a factory, a 
blood vessel in the body, the stem of 
a plant or the complicated steps of the 
body’s metabolism. The speed, sensi- 
tivity, specificity, and versatility with 
which radioisotopes can be traced is 
unsurpassed. For example, one can 
find a billion-billionth of an ounce of 
radioactive sodium that has been in- 
jected into the blood stream. Thus we 
can follow the course of sodium in the 
blood, through the vessel walls, into 
all the body tissues, and even into 
bones and teeth. The fact that quin- 
tillions of ordinary sodium atoms and 
those of many other elements are also 
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scurrying around makes no difference. 
We follow very specifically the radio- 
tracer sodium. It is an ideal sodium 
tracer because chemically it is sodium. 
Radiotracers give man the ability to 
follow atoms in almost all the things 
they do. We have been provided with 
an “atomic microscope” to spy upon 
atomic travellers. This constitutes an 
advance in our power of perception 
comparable to invention of the micro- 
scope. 


Greater power of inspection through 
use of “radioeyes.” Just as we use 
light to penetrate into or reflect from 
matter for so many types of visual 
measurement, we can use the penetrat- 
ing radiations from radioisotopes as 
“radioeyes” for uncanny speed and ac- 
curacy in inspecting and gaging mater- 
ials and in non-destruction testing 
such as radiography. Although taking 
x-ray and gamma ray pictures is not 
new, radioisotopes have been given 
the radiographer new “gamma ray 
cameras” that are compact, portable, 
require nq electric power supply and 
have different ranges of penetration 
for different materials and objects. 
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Also, radioisotope gages have been de- 
veloped that use various types of ra- 
diation beams to penetrate through or 
reflect from materials to measure lev- 
els, composition, thicknesses, density, 
moisture content and other variables. 
They constitute remote, fast acting 
“atomic watchmen” that can be used 
throughout an industrial plant to con- 
trol materials and products automatic- 
ally at various stages of production. 
Greater power to change matter 
through intense irradiation. Penetrat- 
ing radiation can carry “chunks” of 
energy inside matter and cause the 
atoms and molecules to lose electrons 
(ionize) or to hold excess energy (ex- 
citation). Many of the atoms that are 
ionized or excited will rearrange them- 
selves—making new chemicals or modi- 
fied materials, such as improved plas- 
tics and rubber. In medicine, the abil- 
ity of radiation to destroy tumors is 
well known. Large amounts of radi- 
ation energy can also be used to pas- 
teurize or sterilize foods, drugs, and 
medical supplies. 


These three principles of use (Fig. 4) 
are being applied in many fields: medicine, 
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agriculture, industry, research and in mat- 
ters of public interest such as investigations 
of air and water pollution. 


MEDICAL USES WIDESPREAD 


The immediately most widespread use of 
isotopes is in medicine. In medical re- 
search, they are indispensable. About 2,000 
front-line biomedical research projects sup- 
ported by the federal government depend 
on radioisotopes. Disease processes being 
studied include cancer, leukemia, heart fail- 
ure, arteriosclerosis, virus infections, multi- 
ple sclerosis, arthritis, anemia, gout, nutri- 
tional’ deficiencies, and in fact almost all 
diseases of importance to our national 
health. ‘Tracer atoms are helping to dis- 
cover the details of disturbance in the 
body’s chemistry and factors that can re- 
store the body to normal—the eventual an- 
swer, we hope, to the prevention and cure 
of disease (Fig. 5). 

Radiotracers have also made _ possible 
some dramatic advances in medical diagno- 
sis. Dynamic tracer diagnostic tests of the 
functioning of organs in patients have been 
developed for thyroid, heart, liver, kidney, 
bone marrow and spleen. Also, tracer tests 
are now routinely done for the total volume 
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of plasma, blood or water in the body, for 
lifetime of blood cells, and for localization 
of tumors. Many clinical techniques, such 
as presurgical measurement of blood vol- 
ume, which once was performed rarely be- 
cause it involved difficult analysis of rare 
gases, now are done routinely and cheaply 
through the use of radioactive tracers (Fig. 
6). 

Over 2,000 hospitals or medical groups 
use isotopes for diagnosis. In fact, 50% of 
hospitalized persons are in institutions of- 
fering isotope services. The number of 
tracer diagnoses performed approaches a 
half million per year. 

New diagnostic techniques being devel- 
oped may expand the use of radioisotopes 
even more than expected. This would be 
particularly true for example, if the tracer 
diagnosis could be done on a _ patient’s 
blood samples outside the body. Such tests 
would avoid introducing radioisotopes into 
the patient’s body and some inconveniences 
to the patient. Since the blood is the mas- 
ter highway for all the body’s chemical 
traffic, it could well be that a completely 
undeveloped field of diagnosis lies in sensi- 
tive tracer tests in extracted blood itself. 

Looking further into the future, diagnos- 
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tic tracer tests will no doubt be developed 
to determine incipient disease before it be- 
comes grossly manifest. Even predisposition 
to metabolic disorders—as, for example, to 
arteriosclerosis—may be discovered in ad- 
vance by tracing the capacity of a person’s 
body to handle components of diet—fats, 
sugars, and cholesterol. 


RADIOISOTOPE THERAPY 


Radioisotopes are a two-sided tool; on 
one hand they are used in making a diag- 
nosis and on the other for treating the dis- 
ease (Fig. 7). 

Teletherapy, the use of large gamma ray 
sources for radiation treatment of tumors 
and cancerous conditions, is being used ex- 
tensively (Fig. 8). Radiocobalt (cobalt 
60) is the major isotope in use because it 
emits high energy radiation, comparable to 
that of a 2 or 3 million volt X-ray machine. 
Over 300 radiocobalt teletherapy units are 
now in use in the United States treating 
100,000 patients annually. 

Physical placement of radioisotope sour- 
ces in or around cancer tissue can be done 
with gamma ray emitters such as radioiso- 
topes of cobalt, gold (Fig. 9), iridium, 
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mercury and indium. In the case of indi- 
um, because it is so easily radioactivated, a 
new technique of cancer therapy is being 
investigated. Cold, that is nonradioactive, 
indium is implanted in cancer tissue by 
ordinary surgical procedures that do not 
require handling of radioactivity. The in- 
dium is then made radioactive in situ by 
localized irradiation of the patient with a 
neutron beam from a medical reactor, such 
as the one at our Brookhaven National 
Laboratory. 

Therapy with radioisotopes can also be 
done using biochemical placement of the 
radioactivity by the body’s own processes. 
Outstanding successes include victory over 
at least one disease, polycythemia vera, in 
which the red blood cells proliferate, caus- 
ing death in a few years if untreated. In- 
jections of radioactive phosphorus now lead 
io a normal life expectancy. In cancer pa- 
tients with spreading metastases, radioac- 
tive gold has helped. reduce discomfort by 
inhibiting fluid formation in body cavities. 
Over a thousand widely dispersed medical 
groups already practice such radioisotope 
therapy. 

Should a break-through be found in how 
to make radiocompounds selectively absorb 
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in diseased cells, radioisotopes would real- 
ly come into their own, especially in con- 
nection with biochemical therapy of can- 
cer. If anticancer chemicals are developed 
to the point of therapy, then making them 
radioactive might enhance the cancer-kill- 
ing effectiveness. Since evaluation of re- 
sults of cancer therapy takes many years, 
we can only say about such new techniques 
that if an experimental technique does not 
prove to be a miracle cure, it can still give 
us further medical insight, leading to new 
ways of treatment. 


AGRICULTURAL USES INCREASE 
PRODUCTIVITY 


Just as in medicine, radioisotopes are be- 
ing applied throughout agriculture, both 
in research leading to new, more productive 
farming practices and in practical applica- 
tions in which the radioisotopes are the in- 
dispensible ingredient. 

Fertilizing practices are being constantly 
improved through tracer studies (Fig. 10). 
By using atomically labeled fertilizers, the 
precise mode of action of fertilizer uptake 
by plants can be studied. Where fertilizers 
should be placed in the soil, what time they 
should be applied, the age at which the 
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plant absorbs the greatest quantity, and 
how much leaching or movement may take 
place in the soil can be determined. The 
effectiveness of improved fertilizing prac- 
tices such as foliar feeding (the application 
of mineral nutrients to the’ leaves, stems, 
fruits and so on) also has been evaluated 
with radiotracers. 

Radiotracers yield important results in 
animal husbandry studies, constantly help- 
ing to raise the productivity of livestock 
through better knowledge of animal utili- 
zation of all types of fodder, availability 
of essential nutrients, and the biochemical 
mechanisms of meat, milk and egg produc- 
tion. 

These atomic spies also are reducing the 
4 billion dollar a year loss from weeds by 
showing how chemical weedkillers enter 
the plant, how they act and how to apply 
them most effectively. Improvements in 
the use of plant regulators, used to thin 
blossoms from fruit trees to insure larger 
fruit and later to prevent the fruit from 
dropping before havesting, and in the ap- 
plication of insecticides, including the new 
potent systemic insecticides that enter into 
the protected plant itself, have come about 
through tracer investigations (Fig. 11). 
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Insect metabolism studies using radiotrac- 
ers are attacking the serious problem of 
how resistance to DDT and other insecti- 
cides is developed. 

The potential hazards to the general pop- 
ulation from possible residues of insecti- 
cides, weedkillers, pesticides and other ag- 
ricultural chemicals in foods has become 
of considerable concern to the Food and 
Drug Administration and other govern- 
ment agencies. Detection of minute 
amounts of residues and determination of 
their origin are difficult problems. It is 
hoped that the accuracy and sensitivity of 
radioisotope techniques can be applied to 
measurement of residual levels and to de- 
termination of the sources of agricultural 
products. Studies to this effect are now un- 
derway. 

Another important area in which iso- 
topes are advancing agricultural science is 
in studies of water resources. Tracer inves- 
tigations are of increasing value in under- 
standing water supplies, their depletion by 
pumping, their replenishment, and_ their 
relation to drought. Gages using radioiso- 
topes as sources of penetrating radiation 
are used in soil moisture studies. 

Besides the widespread use of radiotrac- 
ers, agricultural science is benefitting from 
the use of massive quantities of radioiso- 
topes to provide intense radiation. 

Developments in plant genetics have 
been particularly rapid since intense radia- 
tion sources became available. When ex- 
posed to sufficiently high levels of radia- 
tion, mutations take place in the seeds and 
in growing parts of plants. The plant 
breeder has used these mutations to pro- 
duce plants having (1) more food value 
and higher yield, (2) better adaptation to 
adverse soil conditions, (3) more resistance 
to drought or disease, (4) more suitability 
for mechanical harvesting, and (5) im- 
proved selling properties such as richer 
color or firmer texture. Improvements in 
over 60 different plants including wheat, 
rice, cotton, and other important crops are 
being looked for in this way. 

The most striking example of practical 
application of radiation to an agricultural 
problem is in insect eradication, specifically 
in the eradication of the screwworm fly 
from Florida and the southeastern states. 
The screwworm, which takes its name from 
its larvae’s resemblance of a wood screw, is 
a serious livestock pest which lay eggs in 
cuts and scratches of cattle. The resulting 
grubs cause malodorous running sores, 
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poor weight gain, permanent injury or 
even death. ‘The screwworm in the past 
has caused a loss conservatively estimated 
at $20 million in the Southeast and $25 - 
$35 million in the Southwest. 

This insect can be eliminated from a geo- 
graphically isolated area by raising the lar- 
vae in a laboratory and sexually sterilizing 
them by exposure to cobalt 60 gamma ra- 
diation at a critical period in their growth. 
When the otherwise unharmed adults are 
released, matings with the wild population 
lead to sterile eggs, eventually reducing the 
insect population to zero. The U. S. De- 
partment of Agriculture and the southeast- 
ern states have cooperated in a program to 
completely eliminate this pest from Florida 
and the bordering area. Over two and 
three-quarter billion screwworm flies were 
grown, irradiated and released by airplane 
over a 75,000 square mile area. The eradi- 
cation program has apparently been com- 
pletely successful because very extensive 
checking for the past year has revealed no 
flies or affected cattle. 

Within inherent limitations, such as mat- 
ing habits and extent of migration, this ap- 
proach may also be developed for control 
of other economic pests such as the cotton 
bollweevil, Oriental fruit fly, and the sugar 
cane borer. Sterilization control methods 
for other insects, including mosquitoes car- 
rying yellow fever and malaria and, in Af- 
rica, the tsetse fly, are in early stages of in- 
vestigation. 

Food preservation methods may be pro- 
ductively improved by the use of high in- 
tensity radiation. Radiation can kill spoil- 
age microorganisms in meat and other 
foods, can stop potatoes or onions from 
sprouting, and can stop reproduction and 
growth in insects in grain and fruit. These 
capabilities suggest the motivation behind 
the long-term interest in radiation as a new 
food processing agent. The U. S. Army 
Quartermasters Corps in particular has 
been active in conducting preservation 
studies and in testing the wholesomeness olf 
irradiated foods. 

Intense radiation, just as prolonged cook- 
ing, may destroy vitamins and otherwise af- 
fect the food so that it would not provide 
a well-balanced meal in itself. It may need 
fortification, just as many of the foods we 
eat have had vitamins added. Very detailed 
animal feeding tests comparing untreated, 
cooked and irradiated foods are underway 
to provide a complete understanding of the 
effects of radiation processing. Human 
volunteers have lived on intensely irradia- 
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ted foods for weeks at a time with no ill 
effects. There is no inherent reason to be- 
lieve that radiation-preserved foods are less 
wholesome than cooked foods. 

Intense irradiation to completely sterilize 
foods is not the only approach to radiation 
food preservation. Low or moderate doses 
of radiation—only a tenth to a hundredth 
of the amount used in sterilizing foods— 
may pasteurize food; that is extend the use- 
ful refrigerated shelf life of products such 
as sea foods and fruits. 

Successful development of low-dose food 
processing would further increase the var- 
iety of foods we enjoy, making fresh fish 
available in inland areas where only the 
frozen variety can now be bought and ex- 
tending the fresh strawberry season to 
months instead of weeks as at present. To 
the producer, of course, even a few days ex- 
tension of freshness of many products 
would mean savings of millions of dollars. 


INDUSTRIAL APPLICATIONS 
GROWING 


It should be clear that even if medical 
and agriculture applications of radioiso- 
topes represented the limit of their utility, 
we are already being well repaid for all the 
research and capital investments put into 
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isotope production and utilization. Even 
so, we have not yet mentioned the growing 
applications of isotopes in industry, where 
a vast opportunity exists for their benefi- 
cial and profitable use. The growing in- 
terest of industrialists is motivated by a 
wide variety of opportunities for significant 
cost savings in many manufacturing pro- 
cesses, for greater sensitivity in controlling 
product specifications and for performing, 
in some cases, operations heretofore diffi- 
cult or impossible." 

As in other fields, radioisotope applica- 
tions in industry comprise their use as trac- 
ers, in gaging and inspecting, and as sources 
of high-intensity radiation. 

Radiotracing has an almost unlimited 
number of industrial uses. Many radiotrac- 
er uses have become commonplace, for ex- 
ample: control of petroleum product trans- 
mission in pipelines (Fig. 12); wear and 

1For a detailed survey of industrial uses, illus- 
trating the versatility of radioisotopes in solving 
industrial problems, increasing assembly line ef- 
ficiency, and developing new products, see the re- 
port, “RADIOISOTOPES IN INDUSTRY”, pub- 
lished by the National Industrial Conference Board. 
This report not only provides a census of present 
radioisotope uses throughout industry but also gives 
details of the benefits and savings derived from 
numerous specific applications. 
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lubrication tests to find best lubricants and 
conditions of operation, involving piston 
rings, gears, and machine parts of all kinds 
(Fig. 13); wear tests on paints, varnishes, 
wax coatings and all types of protective 
agents; studies of detergents and various 
cleaning agents on cloth and fabrics; trac- 
ing flow in pipelines, streams, catalytic 
crackers (Fig. 14); chemical processing 
plants, and all kinds of fluid or slurry 
systems; and finding leaks in electronic 
products (Fig. 15), complicated piping sys- 
tems and underground gas storage depots. 

New technology, new ways of using radio- 
isotopes still need to be developed. Under 
its Isotopes Development Program, the 
Commission is supporting research on nu- 
merous radioisotope principles and _ tech- 
nology that will lead to increased utiliza- 
tion.” 

In the food industry, for example, a rap- 
id method of testing the toxicity of addi- 
tives is now badly needed. Responsibility 


2“*THE AEC PROGRAM FOR _ RADIOISO- 
TOPES TECHNOLOGY DEVELOPMENT,” by P. 
C. Aebersold. Presented at 1960 Nuclear Congress 
and Atomic Exposition, April 4-7, 1960. Available 
from the Office of Isotopes Development, U. S. 
Atomic Energy Commission, Washington 25, D. C. 
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for the safety of these necessary ingredients 
rests with the individual manufacturer, in- 
stead of, as formerly, with the Food and 
Drug Administration. Costs, of feeding 
trials and other conventional toxicological 
methods are extremely expénsive—$25,000 
to $150,000 or more to test a single addi- 
tive. Fortunately, the metabolic and nu- 
tritional fate of drugs and chemicals in the 
body can be studied with the aid of tracer 
technology. ‘Tracers may markedly reduce 
testing time, increase the accuracy of tests 
end contribute to a significant reduction in 
costs as well as to greater safety of product. 

Other tracer techniques under intensive 
development include (1) a broad variety of 
improved analytic methods, designed to re- 
duce the time and cost of present industrial 
techniques and to supply the unique power 
of tracer methods to the present expensive 
and drawn-out biological assay methods 
for drugs and vitamins; (2) development 
of improved radioisotope hydraulic and 
fluid dynamic techniques for use in ex- 
ploration and conservation of water, oil 
and other material resources; and (3) ap- 
plication of tracer sensitivity to research 
en smog and industrial waste disposal prob- 
lems. 
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Industrial radiography is one of the larg- 
est uses of radioisotopes (Fig. 16). Welds 
are routinely radiographed with radioiso- 
tope “cameras” on all kinds of ships, tanks, 
pipeline and containment vessels. Savings 
in reject products and elimination of de- 
structive-type tests are exceeded in import- 
ance by the greatly reduced chance of fail- 
ures and accidents. Airlines, for example, 
have a remarkable safety record for the air- 
passenger miles flown, owing, to a large ex- 
tent, on the ability of airframes to with- 
stand the tremendous stresses characteristic 
of modern day flight. To achieve this rec- 
ord, aircraft manufacturers and the CAB 
require 100% radiography of wing struc- 
ture members. In marine construction, too, 
as many as 7,000 or more welds in a single 
ship may be radiographed to meet specifi- 
cations. New techniques of radioisotope 
radiography and nondestructive testing 
are under development, ensuring contin- 
ued growth in this important area of iso- 
tope application and increasing public and 
industrial safety. 

Even more extensively used than radi- 
ography is radioisotope gaging, that is, ra- 
diation beam measurement of levels of ma- 
terials, contents of rapidly moving cans and 
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packages, thicknesses of continuously pro- 
duced sheet metals and plastics, and densi- 
ties of liquid and porous products. 

One of the simplest types of radioisotope 
gage in principle—although not necessarily 
in the associated electronics—in the level 
gage (Fig. 17). Fundamentally, it consists 
only of a source of penetrating gamma ra- 
diation on one side of a tank, bin, or chute 
and a radiation detection instrument on 
the other side. Interruption of the beam of 
radiation indicates an over-filled condition, 
which in elaborate installations can be cor- 
rected automatically by servo controls on 
the associated pipes or conveyors. Level 
gages of this type have considerably in- 
creased the safety of certain industrial oper- 
ations because they work effectively through 
the unpierced walls of pressure vessels and 
operate reliably on corrosive materials and 
hot liquid metals. 

Similar to the level gage in principle is 
the correct-fill gage (Fig. 18). Interruption 
of the radiation beam by the contents of 
an opaque can or other type of thin-walled 
container that has been indexed by a light 
beam—photocell arrangement permits the 
container to continue to the capping ma- 
chine. An empty container does not inter- 
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rupt the beam and is automatically rejec- 
ted. Correct-fill gages use radiation 
sources of low energy, frequently sources of 
X-rays produced by the interaction of beta 
particles with an incorporated metal pow- 
der which serves as the X-ray producing 
target. 

Radioisotope thickness gages are being 
used routinely on production lines to help 
produce more uniform paper, steel strip, 
aluminum, copper, tin plate, plastics, rub- 
ber, glass and numerous other industrial 
products (Fig. 19, 20). Variations in thick- 
ness of the material being gaged modifies 
the intensity of a transmitted or reflected 
beam of radiation. The signal caused by 
this modification can be used to make auto- 
matic corrections in the production pro- 
cess. This continuous noncontacting gag- 
ing method is especially useful where prod- 
ucts are moving rapidly, where tempera- 
tures are high, and where products are soft 
and may be easily marred. 

Density and mass-flow determinations by 
the use of radioisotope density gages are 
being made increasingly throughout indus- 
try. The principle of operation of these 
gages is similar to that of thickness gages 
except that the dimensions of the object 
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holding the material being measured are 
constant, and variations in the density, , 
composition, or consistency are indicated 
and controlled. The material can be flow- 
ing in a pipe or channel, dropping down a 
chute, or riding a conveyor belt. The 
measurement is made without contact with 
the material and while it is moving even at 
very high speed. These gages are being 
used to monitor and control the manufac- 
ture of cigarettes (Fig. 21); food stuffs 
such as canned meat, beer, condensed milk, 
cracker dough, noodle soup and tomato 
catsup; also foam rubber, liquid chemicals 
of all types, mine ore slurries, petroleum 
products; the listing could go on and on. 

Radioisotope gages are particularly val- 
uable in preventive maintenance and trou- 
ble shooting since they can reveal what is 
going on inside pressure vessels, distillation 
towers, piping complexes and similar in- 
dustrial equipment. For example, the ex- 
tent of corrosion or plugging anywhere in- 
side a pipe can be quickly measured by sim- 
ply placing a portable thickness gage over 
the outside. Industry is finding such gages 
indispensable for the unique jobs they can 
do. 

Current developments in gaging tech- 
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nology include improved radiation sources, 
for example the use of sealed sources con- 
taining radioactive krypton, which is bio- 
logically inert, thus further increasing the 
already high margin of safety in the use of 
isotope gages. In a development familiar 
in many industrial fields, the use of data 
processing machines in conjunction with 
isotope gages is being studied to make full 
use of the abundant operational informa- 
tion these gages can supply. 

If consideration is given to all the thou- 
sands of places in modern industry where 
it is desirable to control levels in tanks 
and bins, contents of packages, and thick- 
ness, density and composition of materials, 
it is easy to see that even with over 6000 
gages already in use, isotope gaging has on- 
ly just “put its foot in industry’s door.” 


RADIATION AFFECTS MATERIAL 


The third principle governing radioiso- 
tope use is the ability of radiation—in high 
intensity or prolonged application—to af- 
fect matter. Because of this property, radio- 
isotopes are presently and potentially use- 
ful to industry for such applications as ac- 
tivation of self-luminuous markers; sources 
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of ionization in static eliminators, electron 
tubes and nuclear batteries (Fig. 22); re- 
arrangement of the molecular structure of 
plastics; activation of chemical reactions; 
and sterilization of foods, drugs and medi- 
cal supplies. 

A strong driving force behind the wide- 
spread interest in radiation application is 
the hope of utilizing the vast quantities of 
radioactive fission products that will be 
produced when a large part of our electric 
power comes from nuclear reactors. Pro- 
<luctive use—and safe containment—of fis- 
sion products should contribute to more 
rapid development of a nuclear power econ- 
omy. 

Isotope electric power sources promise to 
be a near-term application for major quan- 
tities of these fission products. Tiny nu- 
clear batteries yielding only microwatts 
have been in specialized use for some time. 
Recently a one-watt polonium nuclear pow- 
er source (SNAP IIT) was demonstrated to 
President Eisenhower. A “big brother” of 
this one is now being tested for possible 
use in satellites and space probes. Known 
as SNAP I-A, this power source will gener- 
ate 125 watts from pellets of cerium 144, an 
abundant fission product. 
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Cerium 144 has a relatively short half- 
life of 290 days, adequate for present-day 
space applications. The long-lived (28 year 
half life) and abundant fission product 
strontium 90 offers promise as an electric 
power source for such applications as unat- 
tended, rs located airplane radio- 
beacons, marine buoys, and Arctic commun- 
ication links. The feasibility of safe con- 
tainment of the strontium 90 even in a ma- 
rine environment has been demonstrated. 
A prototype automatic weather data trans- 
mitting station using a strontium 90 power 
source is now under construction as a co- 
operative AEC—U.S. Weather Bureau proj- 
ect. 


Radiation as a processing agent also may 
utilize great quantities of fission products. 
Alternately, reactors may be designed to 
make use of fuel or coolants as intense ra- 
diation sources during operation, thus add- 
ing process radiation as a profitable by- 
product to power production. 


Irradiated plastics often will resist high 
temperatures and chemical agents such as 
detergents, oils, acids, and alcohols which 
would affect the non-irradiated form (Fig. 
23). High-temperature insulation tape and 
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transparent wrapping material produced 
by electron beam irradiation of polyethyl- 
ene already are commercially available. 

Electron beams produced by a machine, 
and gamma rays from reactor fission prod- 
ucts may have similar effects on certain 
materials in which case selection is based 
on economics, or may differ greatly, lead- 
ing to selection on a technical basis. Both 
are in use, and development is continuing 
on both types of radiation sources. 

One of the most promising radiation ap- 
plications is graft copolymerization. Sur- 
face grafting of one polymer to another, 
made possible by radiation, can be used to 
impart printability to a plastic, to increase 
flame-resistant properties, to increase water 
repellence of impart wet-ability, and to 
modify tackiness and adhesion properties. 
Some radiation-grafted products are al- 
ready on the market. 


Sterilization of pharmaceutical products 
and hospital supplies is a promising use of 
radiation. Some of the more apparent ad- 
vantages are: (1) complete sterilization of 
tightly packed containers, (2) ability to 
process heat-sensitive products, and (3) 
possible elimination of aseptic handling 
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procedures currently used for many prod- 
ucts. 

Hospitals have used cobalt 60 irradiation 
to sterilize human bones, aortas, and simi- 
lar material for grafting purposes. Co- 
balt 60 gamma irradiation of pharmaceuti- 
cal preparations has already been demon- 
strated to increase shelf life. 


The superiority of radiation for certain 
applications is shown by the present com- 
mercial production of radiation-sterilized 
catgut sutures. Catgut, when sterilized by 
heat, loses its elasticity and is weakened. 
This does not occur with radiation sterili- 
zation. Also, completely sterile conditions 
for packaging the heat-sterilized material 
are necessary, but expensive. With radia- 
tion, the catgut is first sealed in an alumi- 
num package and then sterilized. There ap- 
pears to be considerable demand for this su- 
perior product. 


SAFETY 

The broad scope of radioisotope applica- 
tions and their rapid numerical growth in- 
evitably raises the question of radiation 
safety, together with a host of related prob- 
lems in insurance, workmen’s compensa- 
tion, federal-state relations, and other legal 
matters. Such problems have been treated 
exhaustively in hearings before Congress’s 
Joint Committee on Atomic Energy, and 
the published hearings are a prime source 
of information in all these still evolving 
areas of legal and popular interest. 


One thing clearly emerges from all hear- 
ings and discussions on the subject: radia- 
tion safety tends to be treated in absolute 
terms. We clearly have not done a good 
job in making industry and labor aware of 
the relative safety of radiation as compared 
with common industrial hazards—such as 
scaffolding, chemical reagents, electricity 
and live steam. Here we have the reassur- 
ing record of the AEC. Among the 140,000 
workers in AEC laboratories and plants, 
we find that the injury rate is less than one- 
third of that reported by the National Safe- 
ty Council as an average of all types of in- 
rustry. Since AEC activities are essential- 
ly the same construction, materials hand- 
ling and processing operations met in other 
industries—plus radiation handling—this is 
clear testimony to how well radiation can 
be controlled. With vast quantities of ra- 
diation in a plant we can actually have a 
better overall safety record than without! 

Apparently, too, we are having trouble 
teaching the public that there is a differ- 
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ence between big and little, that a large 
amount of radiation is dangerous and re- 
quires elaborate controls (although still 
just as controllable as any other industrial 
hazard), but that a small amount is not 
dangerous if ordinary common sense is 
used. Thus, there is a clear distinction be- 
tween the essentially riskless operation of a 
radioisotope gage, with its small sealed ra- 
diation source, and the high-level opera- 
tions involved in source manufacture, in 
which thousands of curies must be handled. 
Of course, even millions of curies can be 
handled safely. The only real danger lies 
in disregard of correct radiation handling 
procedures. 


There is a note of mystery about radi- 
ation that contributes to public fears, and 
because the atom is relatively new it is 
newsworthy. The public is sometimes un- 
duly alarmed by radiation incidents that 
would be unpublicized in other industrial 
fields, where most accidents have little news 
value. Actually, radioisotopes and radia- 
tion have certain features that contribute 
to greater safety in their use than can be 
achieved with many common industrial 
environmental factors. Radiation can be 
detected more readily than most hazardous 
chemicals—carbon monoxide is an example 
of a chemical that cannot readily be de- 
tected at low levels that are known to 
cause injury. Radiation, on the other hand, 
can be detected at incredibly low levels, 
thousands or millions of times below doses 
that have been demonstrated to cause dam- 
age. 

Furthermore, not only are radioisotope 
gaging and inspection devices safe in them- 
selves; they contribute very greatly to the 
safety of other industrial operations. The 
overall safety record is likely to go up fol- 
lowing their installation. For example, the 
use of gamma level indicators mounted ex- 
ternally on tanks containing corrosive or 
toxic chemicals has eliminated the need 
for men to enter such enclosed facilities to 
perform inspection and maintenance on 
internal float devices. In many operations 
such as hot steel rolling and rubber calen- 
daring, radioisotope thickness gages permit 
the operator to remove himself from close 
and hazardous proximity to the moving 
material and rotating machinery. 


It would be unfortunate and actually 
harmful to our economy if these safety ben- 
efits and the economic values of radioiso- 
topes were lost because of unwarranted 
fears. Greater public and _ professional 
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awareness of the many benefits of radio- 
isotope and radiation applications and the 
high degree of safety attainable would sig- 
nificantly advance their optimum utility. 


CONCLUSION 


In conclusion, I hope that I have given 
you a broad picture of the considerable im- 
pact that radioisotopes are having on na- 
tional health and productivity. Yet their 
potential has barely begun to be tapped. 
Certainly no more than a few per cent of 
their possible applications have been ac- 
complished. Isotopes and nuclear radia- 
tion will continue indefinitely to be ex- 
tremely beneficial in their practical appli- 
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cations as well as a major tool of research 
for bringing forth new knowledge in ail 
fields. Seldom in history has such a wealth 
of opportunity for science and technology 
been provided by a single new discovery as 
by radioisotopes. ‘ 
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Safety Considerations Involved in Licensing Nu- 
clear Materials and Facilities 


Harowp L. Price 
Washington, D. C. 


LMOST three years have passed since 

enactment by the Congress of the 
Price-Anderson insurance and indemnity 
amendments to the Atomic Energy Act. 
Those amendments inextricably bound the 
future course of the atomic energy program 
in this country with the insurance indus- 
try. The willingness of the insurance in- 
dustry to pioneer in the development of 
new forms of financial protection to the 
atomic energy industry and to the public 
has been a significant factor in the elimina- 
tion of the public liability deterrent to 
private participation in the promotion of 
peaceful uses of atomic energy in the 
United States. I am told that the sixty mil- 
lion dollar capacity which the nuclear in- 
surance pools developed and have available 
for each atomic installation is about three 
or four times larger than any liability in- 
surance policy previously written in this 
country for any risk. I congratulate your 
clients for the fine job they have done, and 
I am happy to have the privilege of appear- 
ing before you today. 


Nuclear safety is a complex problem. In 
fact it is a complexity of several separate 
problems. It is a scientific and engineering 
problem; it is a legislative and administra- 
tive problem; and it is an emotional prob- 
lem. Sometimes I believe the emotional as- 
pect is the most difficult part to handle. 


The automobile accident record during 
the past week-end and every day in the year 
is a national disgrace but we seem to ac- 
cept it like taxes. Great strides have been 
made in reducing the incidence of fires, 
chemical explosions and other accidents in 
our mines and factories. But these hazards 
do exist; accidents happen; we accept the 
risks. 

Not quite so with ionizing radiation. Let 
one capsule of radioactive isotopes be lost 
by a workman and, even though it is found 
the next day, the episode is good for a news 
story or an editorial every year when the 
story is retold. Since ionizing radiation is 
something we can’t see, feel, hear, smell or 
taste, we are scared of it. 
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I do not wish to minimize this hazard. 
Gram for gram and pound for pound the 
materials produced and used in the nuclear 
industry are thousands of times more toxic 
than any chemical substances we are accus- 
tomed to dealing with. And the possible 
consequences of a large nuclear accident 
are much greater than we are accustomed 
to thinking about. That is why unusual 
and heretofore unheard of safety precau- 
tions are taken. This industry has got to 
operate safely. 

We must not, however, demand the im- 
possible. While the nuclear safety record 
is almost phenomenal, radiation accidents 
have happened. They will continue to hap- 
pen. 

We want the benefits of nuclear power, 
we want the benelits of the multitudinous 
uses of radioactive isotopes in a variety of 
industrial, agricultural and medical appli- 
cations and we would like never to allow 
anyone to be exposed to radiation except 
in the case of a deliberate medical expo- 
sure. This, of course, is impossible to 
achieve. We must remember that radiation 
is a fact of nature. Man has always been 
exposed to natural radiation from cosmic 
rays and from radioactive materials in the 
soil, air and water. 

We know that large amounts of radiation 
are definitely harmful and, if large enough, 
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will be lethal. It has not been established 
that very small exposures are either unde- 
sirable or harmful, but neither has the con- 
trary been proven. We, therefore, have to 
accept the conservative view that any 
amount of unnecessary radiation may have 
undesirable or harmful effects. 

This philosophy underlies the basic ra- 
diation standards which have been develop- 
ed and accepted by the experts and adopted 
by the government for the safety regulation 
of the nuclear industry. 

These standards are expressed in terms 
of radiation dose limits for workers in the 
industry and much smaller dose limits for 
the general public. All of the administra- 
tive machinery and scientific and engineer- 
ing review procedures involved in the sys- 
tem of licensing and regulation of the nu- 
clear industry are designed to assure that 
these limits are not exceeded. 

The risk of exposure to harmful amounts 
of radiation and radioactive materials 
arises at almost all stages in the production, 
use and transportation of nuclear materials 
including fabrication of fuel for nuclear 
reactors, reactor operation, reprocessing of 
reactor fuel, processing and use of radioac- 
tive isotopes and the disposal of radioactive 
wastes. The risk, however, varies signifi- 
cantly with the use of such materials. 

The operation of a power reactor in- 
volves the risk of releases of substantial 
quantities of radioactive material into the 
environment. 

In contrast, the damage potential of ra- 
dioactive isotopes used to determine the 
thickness of metal or paper or as a tracer in 
medical diagnosis is rather insignificant. 

When the Congress in 1954 determined 
that it was in the national interest to en- 
courage private participation in the use of 
the atom for peaceful purposes, it provided 
for a pervasive system of control by the 
Atomic Energy Commission over  nu- 
clear materials and facilities. The pri- 
vate possession and use of such ma- 
terials and facilities are prohibited ex- 
cept under a license issued by the com- 
mission, and licensees are required to 
abide by such rules, regulations and orders 
as the commission deems advisable to pro- 
tect the public health and safety against 
hazards incident to the use and possession 
of such materials and facilities and to pro- 
tect the common defense and security. ‘This 
is not a registration procedure. Licensees 
are required to prove in advence the safety 
of their proposed operations. 
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I wish I could tell you that this is a sim- 
ple procedure—that design and perform- 
ance criteria are well established, that en- 
gineering specifications are readily availa- 
ble and generally applicable and that the 
grant of a license involves énly the matter 
of checking design and construction against 
approved codes like the boiler codes which 
you are familiar with. While progress is 
being made in that direction for some fa- 
cilities and some uses of nuclear materials, 
the regulatory program has not matured to 
the boiler code stage for the simple reason 
that, on the whole, the technology has not 
matured. For example, the technology has 
not been developed to the point where 
it would make economic sense to build car- 
bon copies of existing power reactors. 
Many different design concepts are being 
tried. One concept may use water, another 
may use heavy water, another sodium, and 
still another may use gas or other materials 
to cool the reactor. With few exceptions, 
they all need a moderator to keep the chain 
reaction going and this may be water, heavy 
water, graphite, or organic or other mater- 
ials, and so it goes. Similarly, the composi- 
tion and arrangement of the fissionable ma- 
terial in the reactor may be dramatically 
different from one reactor to another. 
These are not kinds of differences like the 
difference between an automobile and a 
tractor. They are much more fundamental. 


And within each design concept many 
variations and improvements are being 
tried. 


There is another important reason why 
we don’t have anything comparable to a 
boiler code for this industry. We have had 
only limited experience with nuclear acci- 
dents and in coping with the results of acci- 
dents. Ordinarily, regulations and stand- 
ards designed to protect health and safety 
grow out of the bitter experience of avoid- 
able accidents. In this business we haven't 
had any major accidents and we can’t af- 
ford to have any. But this enviable record 
makes the job of fixing safety specifications 
all the more difficult. The insurance com- 
panies, with no actuarial experience to go 
on, have a similar problem in fixing rates. 

The remarkable safety record of the 
atomic energy industry is not, however, 
merely fortuitous. It is directly due to the 
extensive and duplicatory safety studies and 
reviews of proposed designs and _proce- 
dures. These reviews in depth are made 
by the applicant and his safety people, by 
the commission’s regulatory division and, 
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in the case of power and testing reactors, 
also by the commission’s independent Ad- 
visory Committee on Reactor Safeguards. 

Each of these groups is comprised of per- 
sons trained and skilled in physics, chemis- 
try, engineering, etc. And in the case of the 
AEC regulatory staff and the ACRS, their 
only interest is the assurance of the public 
safety. 

The industry’s safety record is also a re- 
sult of the generally conservative safety fea- 
tures built into the design of the plants. In 
all cases provision is made for containing 
the radioactive material to prevent its dis- 
persal. For example, in all large nuclear re- 
actors we find that the radioactive material 
is confined within at least three barriers. 
The radioactive fuel is generally clad with 
a material such as stainless steel or zircal- 
loy. In turn the fuel elements are con- 
tained within a leak proof pressure vessel. 
As a final barrier against any massive con- 
tamination of surrounding areas, a vapor 
containment building with an extremely 
low leakage rate is provided. The only 
large reactors in this country that are not 
provided with this third barrier are com- 
mission or Department of Defense reactors 
located in extremely isolated areas. 

Similarly, most of the radioactive isotopes 
in common use such as those used in thick- 
ness gauges and industrial radiography, are 
in the form of sealed sources. 

In evaluating an application for license 
we endeavor to assure that under normal 
operating circumstances the levels of radia- 
tion and the concentrations of radioactivity 
resulting from the proposed use will not 
exceed the permissible levels and concentra- 
tions which I have referred to. Beyond that 
we try to postulate all the conceivable cir- 
cumstances which might result in an acci- 
dent. An analysis is then made to deter- 
mine the nature and adequacy of engineer- 
ing and procedural safeguards proposed by 
the applicant to minimize or eliminate the 
possibly hazardous circumstances. 

Beyond this determination of the ade- 
quacy of the engineering and procedural 
safeguards to protect against hazardous cir- 
cumstances, a license still may not be issued 
if the maximum credible accident which 
can be postulated, and in some cases this 
postulated accident borders on the incredi- 
ble, would result in great damage to the 
public health. Thus, for example, not- 
withstanding all the built-in engineering 
safeguards, the Advisory Committee on Re- 
actor Safeguards and the AEC’s regulatory 
staff recently turned down a proposal to 
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buld a power reactor at a site which was 
only 1.7 miles from the downtown area of 
jamestown, New York. 

Despite multiple protective barriers and 
the care that goes into the design of a pro- 
posed reactor we are not yet ready to ap- 
prove the location of power reactors in or 
immediately adjacent to heavily populated 
areas. This policy reflects a recognition 
that this is a new and young technology 
capable of causing severe damage to the 
public. As further experience is gained this 
policy may be adjusted. I should make it 
clear that this policy is not applicable to 
the small training and research reactors, 
many of which are located on university 
campuses. Because of their relatively small 
size and power level they are not capable 
of causing the extensive damage which 
might conceivably ensue in the case of a 
major accident in a large power reactor. 

The issuance of a license, whether it be 
to construct and operate a nuclear reactor 
or to possess and use radioactive material, 
is also vitally contingent upon the appli- 
cant’s technical competence. Certainly, in 
any industry based upon a rapidly advanc- 
ing technology, it is impossible to antici- 
pate all the possible operating circum- 
stances which may arise during the effec- 
tive period of the license. Some of these 
unanticipated circumstances may present 
significant safety questions. The licensee's 
good sense and technical competence are 
relied upon in great measure to protect 
against hazards arising from such unfor- 
seen circumstances. His technical com- 
petence is also a vital factor in the confi- 
dence we have that the operating limita- 
tions imposed on the proposed activities 
can and will be observed. 

Applications for licenses to use radioac- 
tive isotopes and other radioactive mater- 
ials are, of course, subjected to the same 
form of review as applications for reactor 
licenses. In these cases the proposed uses 
and proposed quantities of material may 
vary extensively. But each proposed use is 
evaluated to assure that the material is ade- 
quately contained and will be used under 
such circumstances that the hazard to the 
public will be minimized. 

I have repeatedly talked in terms of mini- 
mizing the hazard of radiation and not in 
terms of eliminating such hazards. This 
was deliberate for we have to recognize that 
this hazard is intimately associated with the 
nuclear age in which we live. Professor 
Dayton E. Carritt, of Johns Hopkins Uni- 
versity, addressed himself to this matter be- 
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fore the Joint Committee on Atomic Ener- 
gy last summer. Professor Carritt is an ex- 
pert on oceanography and was chairman of 
the National Academy of Sciences—Nation- 
al Research Council Working Group which 
reported on radioactive waste disposal into 
Atlantic and Gulf coastal waters. In re- 
ferring to a request that he make absolutely 
sure that there will never be a radioactive 
atom in our waters, Professor Carritt said: 

“It is impossible to assure anybody that 
that will not happen. When the decision 
was made by this country or by any other 
country to embark upon a program involv- 
ing fission products, it was at that point 
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that we lost that decision. From now on it 
is absolutely impossible to say that we can- 
not have any contamination in the human 
environment. The only possible question 
you can ask now is, How low can we keep 
it? How much time, money and effort can 
we expend to keep the contamination down 
to a permissible level?” 

These are fair questions. And I would 
like to assure you that substantial amounts 
of money, time and effort are being ex- 
pended to assure that the risk of radiation 
exposure is minimized and that radioactive 
contamination is maintained at acceptable 
levels. 
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Federal-State Relations in Regulating 
Radiation Hazards 


Davip R. Tou 
Washington, D. C. 


“WEDERAL-STATE Relations in Regu- 
lating Radiation Hazards”—On hear- 
ing this title, one might reasonably antici- 
vate a controversial speech. The words 
“federal-state relations” normally bring to 
mind a few thoughts such as “federal con- 
trols”, “states’ rights”, “local police pow- 
ers”, and others which have sometimes 
stimulated varying points of view, and pro- 
voked warm debate, on past occasions. 

The other half of the subject, “Regulat- 
ing Radiation Hazards” is one on which 
the basic technical data on the nature and 
extent of these hazards is still under inves- 
tigation and study by the scientists. In the 
public mind, Hiroshima, Nagasaki, fallout, 
x-rays, atomic reactors, radioisotopes, mili- 
tary and peaceful uses of atomic energy, 
are all too frequently rolled up into one 
ball of wax—a dangerous, mysterious ball 
of wax to most people. 

When we put the two subjects together 
to obtain the overall subject given me— 
“Federal-State Relations in Regulating Ra- 
diation Hazards”, one might understand- 
ably anticipate a stormy twenty minutes. 

But Congress, I am happy to say, follow- 
ing the leadership of the Joint Committee 
on Atomic Energy, has accomplished the 
seemingly impossible. In 1959, both houses 
passed, upon recommendation of the Joint 
Committee, legislation to delineate and 
clarify federal-state responsibilities in regu- 
lating radiation hazards. The law was pass- 
ed without bitter controversy on the floor 
of either the House or Senate. It has been 
generally supported by representatives of 
federal and state governments, industry, 
and the public, although criticized by some 
representatives of organized labor. I re- 
fer to Public Law 86-373, an amendment 
to the Atomic Energy Act of 1954, which 
added a new Section 274 with respect to 
Cooperation with States. Under this section 
it is now possible for the federal govern- 
ment, acting through the U. S. Atomic En- 
ergy Commission, to enter into agreements 
with state governors, under which the fed- 
eral government may transfer to the state 
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government regulatory powers over certain 
types of nuclear materials. 


Reverses Historical Trend 


Public Law 86-373 represents a reversal 
of the historical trend in federal-state re- 
lations. Most industries began at the local 
level, and were regulated by local govern- 
ments and states. Then as the industry 
grew, and began to affect interstate com- 
merce, it fell under regulation by the fed- 
eral government. Thus,. there was created 
the ICC (to regulate the transportation in- 
dustry) , the FCC (the communications in- 
dustry), the SEC (the securities industry) , 
the FAA and CAB (the airlines), and so 
on. 

The atomic energy industry, in compari- 
son with most other industries, “grew up- 
side down”. It was created in secrecy dur- 
ing wartime, and nurtured thereafter by 
the federal government. In 1954, the law 
was amended to permit increased private 
participation, but subject always to close 
regulation and supervision by the Federal 
U. S. Atomic Energy Commission. 

Now, under Public Law 86-373, some 
regulatory authority may be transferred, in 
appropriate cases, from the federal to the 
state government. Thus, in the atomic en- 
ergy field, we have reversed the historical 
trend of “passing the buck” to Washington. 
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Provisions of Public Law 86-373 


Let us take a brief look at the salient 
provisions of the new law. Public Law 86- 
373 authorizes the commission, to enter in- 
to agreements with governors of individual 
states to discontinue AEC regulatory au- 
thority over certain nuclear materials, and 
corresponding assumption thereof by the 
state. 

The regulatory authority which the 
states may assume under such an agreement 
includes responsibility for rule making, li- 
censing, inspection, compliance and en- 
forcement. 

The new law requires that prior to any 
such agreement the governor of the state 
must certify that the state has a program 
for the control of radiation hazards and 
that the state desires to assume regulatory 
responsibility over the materials. The Fed- 
eral AEC must also find that the state pro- 
gram is compatible with the commission’s 
program. On this latter point, the Joint 
Committee said in its report: 


“The Committee recognizes the im- 
portance of the testimony before it by 
numerous witnesses of the dangers of 
conflict, overlapping, and inconsistent 
standards in different jurisdictions, to 
the hindrance of industry and jeopardy 
of public safety.” 


The Joint Committee on Atomic Energy 
also added to the bill a subsection to es- 
tablish by statute the Federal Radiation 
Council to advise the President with res- 
pect to radiation matters, “including guid- 
ance for all federal agencies in the formu- 
lation of radiation standards and in the es- 
tablishment and execution of programs of 
cooperation with states.” 


Nuclear Materials 


The federal-state agreements anticipated 
by the new law do not extend to all types 
of nuclear materials now regulated by AE 
C, but only to those considered the least 
dangerous—byproduct material (radioiso- 
topes) , source materials (natural uranium 
and thorium), and special nuclear materi- 
als in quantities not sufficient to form a 
critical mass.'. More hazardous materials 

1Neither the AEC, nor any other federal agency, 
has ever regulated certain radiation sources which 
are not covered by the Atomic Energy Act, includ- 
ing the following three general categories: natural 
radiation emitting elements, such as radium, which 
are not included in the definition of “source mate- 
rial” in the act; X-ray and gamma ray machines; 
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and activities, such as the licensing of 
atomic reactors, or disposal of radioactive 
wastes at sea, remain the exclusive province 
of the federal government. Thus, a con- 
scientious attempt was made by the statute 
to select those types of materials and activi- 
ties that might properly be turned over to 
the states for regulation in the near future. 


State by State Transfer 


The new law provides for a state by state 
transfer—not a wholesale withdrawal or re- 
linquishment by the federal government of 
its present responsibilities. ‘The majority 
of AEC radioisotope licensees are concen- 
trated in seven states—New York, Californ- 
ia, Ohio, Pennsylvania, Texas, Illinois, and 
Connecticut. Under the law, these more 
industrialized states may take the lead in 
assuming responsibility for regulation of 
these materials. As a matter of fact, New 
York has been the most active in seeking 
an agreement with AEC and it is possible 
that such an agreement may become effec- 
tive before the end of calendar year 1960. 
This would be a big first step. 


Importance of Local and State Officials 


The new law recognizes the importance 
of local and state health officers and also 
anticipates that more transfers will occur 
in the future. Let me quote briefly from 
Senate Report No. 870, the report of the 
Joint Committee on Atomic Energy in 
1959: 


“The bill authorizes increased train- 
ing and assistance to States, and thus en- 
hances the protection of the public health 
and safety, because most citizens look to 
their local health officers for advice and 
protection against hazardous materials 
used in the community . . . The bill 
recognizes that this is interim legislation. 
The committee believes that the uses of 
atomic energy will be so widespread in 
future years that States should continue 
to prepare themselves for increased res- 
ponsibilities.” 


Remaining Problems 


Of course, effective regulation of hazards 
as mysterious as radiation, requires more 
than just the passage of a public law by 





and radioisotopes produced in high energy ma- 
chines, such as particle accelerators. Regulation of 
these radiation sources has always been left to the 
states. 
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the Congress. Many problems still remain 
in implementing and interpreting the new 
legislation. 

For example, an organization is needed 
at the state level to assume regulatory re- 
sponsibilities. Most persons who have stud- 
ied the question believe that the first step 
should be to establish an atomic energy co- 
ordinator at the state level. A bill to cre- 
ate such an office has been drafted by the 
Council of State Governments and adopted 
by some 10 or 12 States at the present time. 
Such a coordinator can help educate and 
bring together the various state depart- 
ments having responsibilities and can also 
serve as a contact point with the federal 
government in negotiating an agreement to 
assume responsibilities. 

Assistance is also needed from the federal 
government to implement an_ effective 
training program. The commission has a 
program to provide training for state per- 
sonnel, including on-the-job training and 
licensing, inspection, compliance and en- 
forcement of regulations. Instruction 
courses from 10 to 12 weeks duration have 
been set up at AEC facalities. The success 
of this training program will depend both 
upon willingness of states to participate, 
and the furnishing of adequate funds and 
facilities by the federal government. 

AEC, after a lengthy delay, recently pro- 
mulgated some proposed “criteria” to guide 
the states in qualifying under the new pro- 
gram. Some informed persons have criti- 
cized these proposed criteria as being too 
bulky, not specific enough, and requiring 
too high qualifications for inspection per- 
sonnel. The proposed criteria are still und- 
er review and not yet in final form, accord- 
ing to AEC. There may be room for im- 
provement, especially from the point of 
view of interested states. 


Legal Questions 


The principal legal question presented 
in this field is whether or not the federal 
government has “pre-empted the field,” to 
the exclusion of the states, in regulating 
radiation hazards arising from certain types 
of nuclear materials. “The Supreme Court 
has followed two lines of authority in con- 
sidering the “pre-emption” question in 
other fields. In the case of California v. 
Zook, 336 U.S. 725 (1949), the Supreme 
Court held valid, by a 5 to 4 vote, a Cali- 
fornia statute which supplemented a feder- 
al statute by making it a state criminal of- 
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fense to sell interstate transportation over 
state highways without first obtaining a per- 
mit from the Federal Interstate Commerce 
Commission. The majority held that there 
would be no “conflict” if the state merely 
supplemented the federal requirements. 

On the other hand, in the more recent 
case of Pennsylvania v. Nelson, 350 U.S. 
497 (1956), the Supreme Court held inva- 
lid a Pennsylvania Sedition Act, which 
made sedition a crime against the state, as 
being in conflict with the Federal Smith 
Act, which prohibits the knowing advocacy 
of the overthrow of the government by 
force and violence. The court held that 
the federal act “was so pervasive as to make 
reasonable the inference.that Congress left 
no room for the state to supplement it . . .” 
and that the federal interest in the field 
was “so dominant that enforcement 
of state laws on the same subject” was pre- 
cluded. 


The Congress, in approaching this ques- 
tion in the atomic energy field, drafted a 
statute which retains exclusive jurisdiction 
by the federal government over certain 
types of activities, and makes possible trans- 
fer to the state government regulatory au- 
thority over other activities. The Joint 
Committee report stated as follows: 


“It is not intended to leave any room 
for the exercise of dual or concurrent 
jurisdiction by States to control radiation 
hazards by regulating byproducts, source, 
or special nuclear materials. The intent 
is to have the material regulated and 
licensed either by the Commission, or by 
the State and local governments, but not 
by both.” 


Neither the statute nor the Joint Com- 
mittee report use the word “pre-empt”. 
Nevertheless, it seems clear that Congress 
intended that certain types of activities, 
notably the licensing of reactors and the 
disposal of radioactive wastes into the 
ocean, should be under the exclusive juris- 
diction of the federal government, insofar 
as the regulation of radiation hazards is 
concerned. Other types of regulation—for 
example, local zoning ordinances—may, of 
course, be carried out by state and local au- 
thorities. 

As a matter of fact, this point of view 
has recently been upheld by a_ federal 
court in Long Beach, California which en- 
joined a local city government from inter- 
fering with an AEC waste disposal licensee, 
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under active regulation by the Federal 
AEC.? 


Effect on Insurance Industry 


What does the new amendment to the 
Atomic Energy Act with respect to federal- 
state relations mean to the insurance in- 
dustry? 

Frankly, I do not believe that the new 
law will have much direct impact upon the 
insurance industry for these reasons: 

(1) Liability insurance is already being 
supplied by the insurance industry for pri- 
vately owned atomic energy activities. Cov- 
erage in the present policies will continue, 
whether the particular private activity may 
be licensed by the federal or the state gov- 
ernment. The larger activities—reactors— 
will continue to be regulated by the Fed- 
eral AEC, and the Price-Anderson provi- 
sions (private liability insurance up to $60 
million, governmental indemnity for $500 
million above the private insurance) will 
continue to apply. The smaller activities 
—those using radioisotopes for example— 
may soon be regulated by state and local 
governments, but it would seem that in- 


2For further discussion of legal problems raised 
by federal-state relationships in the atomic energy 
field. see: Frampton, “Radiation Exposure—The 
Need for a National Policy,” Stanford Law Review, 
Vol. 10, No. 1, (December 1957) ; and Cavers, “Leg- 
islative Readjustments in Federal and State Regula- 
tory Powers Over Atomic Energy,” 46 Calif. Law 
Review 22 (1958). Excerpts from these articles, as 
well as other background materials, are contained 
in the Joint Committee print entitled “Selected Ma- 
terials on Federal-State Cooperation in the Atomic 
Energy Field” (March 1959, 520 pages). This lat- 
ter publication, as well as the hearings before the 
Joint Committee in May and August 1959 on “Fed- 
eral-State Relationships” are available upon written 
request to the Joint Committee on Atomic Energy, 
U.S. Congress, Room F-88, U.S. Capitol, Washington 
25, D.C. 
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surance coverage would not be affected by 
this change in governmental licensing re- 
sponsibility. 

(2) The new law does not affect the 
question of federal-state jurisdiction over 
workmen’s compensation for radiation in- 
juries. The existing state statutes were left 
untouched—although, in a separate set of 
hearings, the Joint Committee suggested 
corrective state legislation in order to cover 
some inadequacies in present state work- 
men’s compensation laws. 

Thus I cannot argue that the new law 
is especially important to you from a busi- 
ness point of view, but, as lawyers, you may 
find it an interesting, somewhat original 
approach to an old, old intergovernmental 
problem. 


A start has been made towards moving 
atomic energy regulatory authority out of 
Washington, and back to Rochester, New 
York, Sandusky, Ohio, and Berkley, Cali- 
fornia, back nearer to the people and in- 
dustries regulated. To make this program 
work, to reverse the historical trend, the 
public and persons affected must have con- 
fidence in atomic energy regulation at the 
state and local level. ‘To obtain this con- 
fidence, it will be necessary to convince the 
public that the atomic energy industry can 
be developed safely, and that safe regula- 
tion and protection of the public health 
and safety can be obtained as well under 
local regulation as under regulation from 
Washington. To obtain public confidence, 
the state and local regulations must be 
clear, well enforced, and well explained. 
The services of lawyers will be needed, 
much of it on a pro bono publico basis. I 
hope that you will continue your interests 
in atomic energy activities, and that you 
will be available to help in this task. 
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Claim Procedures and Litigation in Connection 
With Bodily Injury and Third Party Property 
Damage Claims 


E. A. Cowle 
Hartford, Connecticut 


wonder how many of you know the dif- 

ference between a neutron and a proton. 
Very few I expect, and that’s pretty much 
the dilemma of claims people and lawyers 
in this new venture of ours. As a matter of 
fact, the only qualification I possess to en- 
title me to appear on this program is the 
fact that I have served as chairman of the 
Stock Pool Claims Committee for the past 
three or four years. Your committee decid- 
ed that you might be interested in hearing 
about the arrangements for handling claims 
and litigation and, so as long as you are 
content to stay far away from the technical 
aspects of nuclear reaction, we may get 
along all right. 

Presumably you all know that certain 
stock casualty companies and mutuals have 
formed associations or pools to write in- 
surance against third party nuclear haz- 
ards. The stock company pool is known as 
NELIA, the mutual pool, MAELU. There 
are also stock and mutual pools known as 
NEPIA and MAERP which write first 
party insurance on the property of the fa- 
cility. An interesting sidelight in connec- 
tion with NELIA and MAELU is that each 
pool automatically reinsures the other for 
a predetermined portion of each risk that 
is written. 

You may also know that the limits of 
insurance afforded by NELIA and MAELU 
policies are generally those prescribed by 
the Atomic Energy Commission when it 
issues a license to a facility. Normally the 
facility could purchase higher limits if it 
so desired but there is not much incentive 
to do so since the United States govern- 
ment under the Price Anderson Act of 
1954 provides free indemnity coverage of 
$500,000,000 in excess of their required 
private insurance layer. 

In many respects the indemnity supplied 
by the government is similar to excess in- 
surance coverage with which we are all fa- 
miliar and the claim problems are similar 
with one very important exception . . . 
claim and legal expenses are added to loss 
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payments in calculating the possible ev- 
haustion of limits. Theoretically, as a mat- 
ter of fact, it is quite possible to exhaust 
the policy limits without spending a dime 
in the payment of claims. ‘This might well 
be true in the case of an educational facili- 
ty wherein comparatively low limits are re- 
quired by the AEC. Because of this situa- 
tion and because it will often be difficult 
or impossible to determine when the limits 
of private insurance have been exhausted, 
it is pretty well agreed that we will handle 
the interests of the government along with 
our own. I say “pretty well agreed” because 
after better than two years of negotiation 
there still remain several areas of confu- 
sion and uncertainty which have delayed 
the execution of a formal contract. 

Claim arrangements for handling the 
private insurance layer are virtually com- 
plete; in fact several minor incidents have 
already been investigated. Fortunately we 
have yet to spend much money on claims 
although the pools have had policies or 
binders in existence on several hundred 
risks for more than two years. The poten- 
tial however is awesome. 

Generally, the supervision of claim hand- 
ling has been entrusted to a claims com- 
mittee appointed by the two pools. While 
each pool has its own committee, the two 
function as one unit in most situations for 
the reason mentioned earlier; that each 
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9001 has an interest from the first dollar 
in every risk that is written. 

Claim expectancy has been divided into 
two categories . . . the single or small group 
of claims which can well be handled by 
one company and the catastrophe which 
may require a sizeable group of claims peo- 
ple. In the first instance the claims com- 
mittee will assign the incident to the com- 
pany most closely identified with the risk. 
The handling by this company will be the 
same as that given to its own business ex- 
cept that it will look to the combined nu- 
clear claims committee for guidance and 
authority. 

In the event of a catastrophe, which I 
can define only as an incident too massive 
to permit assignment to one or more indi- 
vidual companies, a claim office will be 
set up on location and will be staffed by 
adjusters drawn from the member com- 
panies of the two pools. A manager or co- 
ordinator will be selected by the claims 
committee who will function just about as 
he would in a similar capacity for his own 
company. Undoubtedly there will be a 
mixture of both methods in the case of a 
catastrophe, particularly if claimants are 
scattered. For example, if a few claims 
must be handled far from the catastrophe 
office, the coordinator will be empowered 
to call upon one of the member companies 
for such a service. Supervision of the ca- 
tastrophe office will emanate from the 
claims committee until such time as the 
volume of work justifies the employment 
of a full time claims director for the na- 
tionwide operation. Some of you will rec- 
ognize the similarity between this opera- 
tion and the United States Aviation In- 
surance Claim Group operation. 

Thus far it has not been considered nec- 
essary to provide for specialized training 
of adjusters. We expect to hire experts 
where necessary to determine the cause and 
probable effect of any release of fission 
products. In addition, we expect that in- 
vestigation reports of various public bodies 
will be available to us, including the re- 
ports of the Atomic Energy Commission. 
It appears likely that the main problem 
will be the evaluation of injury or damage 
since there is not apt to be much doubt 
about the existence of legal liability as far 
as the facility operator is concerned. 

The first reaction of some claims people 
to this arrangement has generally been, 
“They are not going to send this boy into 
a contaminated area to adjust losses”. Well 
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... 1 believe a little sensible reflection will 
convince anyone that not only would the 
companies prohibit this but public author- 
ities just are not going to let people into 
an area that is not safe. Certainly, state 
and local authorities, guidéd perhaps by 
the radiological assistance teams of the 
Atomic Energy Commission, will be hand- 
ling such matters as the evacuation of ci- 
vilians and possibly even the eventual de- 
contamination of properties. And further- 
more, at least until the industry has gath- 
ered some experience in handling nuclear 
claims, it is certain that we will not be 
sending a crew of adjusters into an area 
with draft books in hand. As a matter of 
fact, we have informally agreed with the 
Atomic Energy Commission that we will 
sit down in conference with them concern- 
ing the first few incidents that produce ac- 
tual claims, to decide the best course to 
pursue. 


It is difficult to envision the type of 
claim that is most likely to plague us. Some 
feel that the greatest exposure is to proper- 
ty damage claims, business disruption due 
to necessary excavation of properties, con- 
tamination of farm land, etc. Others feel 
that nuclear phobia will be the bugaboo. 
Whatever remains in store for us, I am 
sure the experience is bound to be inter- 
esting. 


You may have read of the incident in 
England where fission products escaped in- 
to the atmosphere and contaminated land 
for some miles around. Milk produced by 
cows which grazed in the nearby fields 
was contaminated and thus considerable 
areage was rendered useless for a long time 
to come. I am told that the claims arising 
out of this incident have now been settled 
at a total cost in excess of $2,000,000. Con- 
sidering the conservation of the English 
system, I would guess that the same inci- 
dent in the United States would cost sev- 
eral times that amount. 


We have had several incidents reported 
thus far but fortunately no active claims 
have developed. In one case a small group 
of factory workers stole some discarded cop- 
per tubing which unknown to: them was 
radioactive. They disposed of the tubing 
at a junk yard in another state and event- 
ually it was necessary to decontaminate 
even the work benches in the junk yard. 
Fortunately the level of radioactivity was 
not high enough to endanger human be- 
ings so what could have been a serious and 
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far-reaching affair produced only jail sen- 
tences for the thieves. 

In another case lead lined drums of 
slightly enriched uranium oxide were 
shipped by railroad from a facility to a 
concern in another state. Upon reaching 
their destination the drums were tranship- 
ped by truck to the consignee. Apparently 
in loading one of the drums by the use of 
a fork lift, one drum was punctured and 
something like three-tenths of a pound of 
the powder was missing upon arrival at 
the ultimate destination some fifty miles 
away. Again the level of radioactivity was 
not such as to endanger human beings but 
the receiving platform of the consignee, 
the truck and the railroad shipping plat- 
form all had to be decontaminated. 


These and other incidents that have been 
reported serve ample notice on us that we 
may expect fantastic and far-reaching re- 
sults from rather innocuous operating in- 
cidents. 

I mentioned earlier that several areas of 
uncertainty in our dealings with the gov- 
ernment remain to be solved. One that 
will interest defense lawyers is the hand- 
ling of lawsuits where the government is 
or may be involved. As you know the 
government normally must be defended by 
United States District Attorneys under the 
direction of the Department of Justice. 
What happens, however, when the law- 
suit is against the facility operator but in- 
volves Price Anderson indemnity? We as- 
sume that the Department of Justice will 
handle the defense where the limits of pri- 
vate insurance have been exhausted but 
what about the case where the ad damnum 
of one or more actions exceeds the avail- 
able limits but insurance money is still 
left for some of the exposure? We will, of 
course, want our own counsel but it may 
be that there will have to be association 
with the Department of Justice in’ the de- 
fense effort. We are still in meeting with 
the AEC and the Department of Justice 
on these problems. 


Another problem arises in connection 
with the settlement of claims when it is 
apparent that government indemnity will 
ultimately be involved. Obviously the 
government would not like us to expend 
our limits recklessly and thus involve them 
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in a tremendous exposure. Proposed regula- 
tions to licenses would require government 
approval of settlements within the private 
insurance layer if it appears the govern- 
ment indemnity may be involved. We are 
presently struggling for a compromise that 
will give the government adequate safe- 
guards but leave the insurance industry 
free to spend its own money as it deems 
best for all concerned. 


Current thinking is that the industry 
should be free to spend its own money as 
it sees fit when there will be no apparent 
government involvement; that when it be- 
gins to appear that costs will exceed the 
layer of private insurance, the government 
may be entitled to the veto power over 
proposed settlements; and of course when 
only government money is involved they 
should be free to call the shots as they will. 
I believe that patient negotiation will 
eventually produce a plan which will aford 
ample protection to both interests. 


One fear we have had is that normal and 
undoubtedly necessary government practic- 
es may delay the disposition of claims and 
suits that should be settled promptly, par- 
ticularly in the twilight area where we are 
spending our own money but may get into 
government funds. If each case that we de- 
sire to settle has to be submitted to the 
government for advance approval, we can 
forsee interminable delays, particularly if 
the cases are in volume. To overcome this 
difficulty, it has been suggested that a 
small subcommittee of the AEC, the De- 
partment of Justice and the claims com- 
mittee might function as an action com- 
mittee. We are hopeful also that arrange- 
ments can be made to provide blanket au- 
thority for certain types of cases up to a 
prescribed amount following an incident 
which gives rise to a tremendous volume 
of claims. 

These are just a few of the claim and 
legal problems that confront us in the nu- 
clear age. I suppose in a few short years 
we will wonder why they seemed so diffi- 
cult. Prophets of doom worried about the 
workmen’s compensation system; they are 
worried now about the automobile situa- 
tion, but I for one believe the insurance 
industry and the legal profession will take 
the problems pretty much in stride. 
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Some Policy Interpretations of Nuclear Energy 
Policies of Insurance 


RICHARD A. SCHMALZ 
Boston, Massachusetts 


Background Since the turn of the 20th 
Century industry and the medical profes- 
sion have been utilizing radiation for such 
things as radiography, luminous paints, x- 
ray and radium therapy. These uses with 
their localized areas of danger have not 
produced major liability insurance prob- 
lems. 

A new age was born in December of 1942 
when the Enrico Fermi group achieved the 
first self-sustaining nuclear fission chain 
reaction at the University of Chicago which 
led to the atom bomb and the nuclear pow- 
er reactor. Through the war years and for 
nearly a decade thereafter both the military 
and peaceful development of nuclear ener- 
gy remained a virtual government monop- 
oly—first under the Manhattan Engineer 
District and then under the Atomic Energy 
Act of 1946.' But in 1954 Congress sought 
to encourage widespread participation in 
the development and utilization of atomic 
energy for peaceful purposes. The Atomic 
Energy Act of 1954* made it possible for 
private industry for the first time to possess 
the nuclear material associated with the 
Atomic Age under licenses from the Atomic 
Energy Commission. 

“Nuclear material” is a collective term 
for source, special nuclear and byproduct 
material as defined in the Atomic Energy 
Act. It includes the nuclear fuels—urani- 
um, plutonium, thorium—and the radioac- 
tive byproducts of their production or use. 
Not only are these substances radioactive, 
some are among the most toxic known—two 
billion times as poisonous as chlorine. 
Some react explosively, either in the fis- 
sion process or in chemical combinations. 
Some are highly inflammable. Many are 
useful radioactive isotopes which present 
no ultra-hazardous exposure. The radioac- 
tive, toxic, explosive or other hazardous 
properties of nuclear material are the es- 
sence of a new hazard known as the nu- 
clear energy hazard. 


160 Stat. 755 (1946), 42 U.S.C.A., Sections 1801, 
et seq. 

268 Stat. 921 
et seq. 

3See Appendix A for definitions. 


(1954) , 42 U.S.C.A., Sections 2011, 
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The possession of nuclear fuel enabled 
private industry to own and operate both 
research and power reactors. While lead- 
ing nuclear physicists assure us that reactor 
operation involves no chance of an atom 
bomb type explosion, there is a remote pos- 
sibility of a sizeable release of highly ra- 
dioactive and toxic fission products over a 
wide area. The likelihood of liability for 
such a catastrophe being imposed upon re- 
actor owners or suppliers led to requests 
that private insurers provide unprec- 
edented amounts of liability insurance 
against the nuclear energy hazard. 


The Nuclear Liability Pools As no one 
insurance company could write a policy 
large enough to satisfy these requests, in 
May of 1956 two liability pools were organ- 
ized to bring to bear the combined capac- 
ities of nearly 250 private insurers. ‘The 
stock pool, Nuclear Energy Liability In- 
surance Association (NELIA) has a capac- 
ity of forty-six and one-half million dol- 
lars for any one risk and the mutual pool,* 


‘Mutual Atomic Energy Reinsurance Pool (MA- 
ERP). This pool also makes property damage in- 
surance available to atomic industry as does the 
separate stock pool, Nuclear Energy Property In- 
surance Association (NEPIA). 
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better known through its liability under- 
writing group, Mutual Atomic Energy Lia- 
bility Underwriters (MAELU), a capacity 
of thirteen and one-half million dollars 
for any one risk. NELIA and MAELU 
write insurance for the nuclear energy haz- 
ard only. Their combined capacity of 
sixty million dollars represents by far the 
largest amount of liability insurance ever 
made available. 


The Congressional Program—Private 
Security and Government Indemnity 


Even sixty million dollars of NELIA- 
MAELU insurance was not enough to make 
certain that the public and industry were 
adequately protected against the conse- 
quences of a major nuclear incident. In 
September, 1957, Congress enacted the Price- 
Anderson Amendment?’ to the Atomic En- 
ergy Act. The amendment sets up a pro- 
gram of financial protection, government 
indemnity and limitation of liability with 
respect to nuclear incidents arising out of 
the more hazardous activities associated 
with the development of atomic energy for 
peaceful purposes. 

A nuclear incident is defined as an oc- 
currence “causing bodily injury, sickness, 
disease, or death, or loss of or damage to 
property . arising out of or resulting 
from the radioactive, toxic, explosive or 
other hazardous properties of source, spe- 
cial nuclear, or byproduct material . . .” 

Financial protection means “ability to 
respond in damages for public liability and 
to meet the costs of investigating and de- 
fending claims and settling suits for such 
damages.”? 

Public liability is “any legal liability aris- 
ing out of or resulting from a nuclear inci- 
dent...” The only exceptions are claims 
arising out of an act of war and workmen’s 
compensation claims of employees em- 
ployed at the site of and in connection 
with the activity where the nuclear inci- 
dent occurs.*® 

Financial protection is required for all 
privately owned nuclear reactors,® except 


5Public Law 85-256, 85th Congress, Ist Sess. 
(1957) , 71 Stat. 576, 42 U.S.C.A., Section 2210. 

642 U.S.C.A., Section 2014 (0). 

742 U.S.C.A., Section 2014 (j). 

842 U.S.C.A., Section 2014 (u). 

*Actually financial protection is required with 
respect to licenses under Sections 2133 and 2134 and 
construction permits under Section 2235 of Title 
42 US.C.A., dealing with production and utilization 
facilities, which include in addition to nuclear re- 
actors, facilities for the separation of the isotopes 
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those of non-profit educational institutions. 
The amount required is determined by the 
Atomic Energy Commission in accordance 
with criteria set forth in the statute. It 
ranges at the present time from one to six- 
ty million dollars. Above the level of fi- 
nancial protection required, or above 
$250,000 in the case of the non-profit edu- 
cational institutions, the Commission must 
indemnify the owner of the reactor, or li- 
censee, and any other person liable for 
public liability up to a maximum of five 
hundred million dollars for each nuclear 
incident. The aggregate liability of all per- 
sons indemnified for the nuclear incident 
is limited to the five hundred million dol- 
lars of government indemnity plus the 
amount of financial protection. 

The Price-Anderson Amendment author- 
izes the commission to extend the financial 
protection and indemnity provisions to its 
contractors and to certain other licensees, 
such as those involved in fuel fabrication 
operations. While the commission has not 
exercised its discretion with respect to these 
licensees, as their activities are not consid- 
ered to be ultra-hazardous, it does entend 
government indemnity to some of its con- 
tractors. As a matter of practice it does 
not require its contractors to maintain fi- 
nancial protection. 

While financial protection need not be 
in the form of insurance, nearly all of the 
Commission’s licensees required to main- 
tain financial protection have chosen to do 
so by means of a NELIA or MAELU poli- 
cy. 


The Nuclear Energy Liability Insurance 
Program Following the formation of the 
nuclear liability pools and the Price-An- 
derson Amendment a program of liability 
insurance for the nuclear energy hazard 
took shape with two principal elements: 


(1) specific insurance by NELIA or MA- 
ELU for that portion of the hazard 
generally regarded as uninsurable 
under ordinary liability policies or 
for which adequate limits of liability 
are not available, and 

(2) general insurance under standard li- 
ability policies for the less hazardous 
remainder. 


A good basic knowledge of the nuclear 
energy liability insurance program can be 





of uranium or plutonium and for processing spent 
fuel. There are at this time no privately owned 
isotope separation or spent fuel processing plants. 
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achieved by an understanding of four key 
concepts—those of nuclear facility, spent 
fuel, waste and the commercial radioactive 
isotope. The same definitions of “nuclear 
lacility”, “spent fuel” and “waste” which 
are found in the special nuclear energy li- 
#bility policies of NELIA and MAELU 
are contained in the Broad Form Nu- 
clear Exclusion of the standard liability 
policies. ‘This exclusion is included in the 
Appendix. 

Nuclear facilities, spent fuel and waste 
indicate the hazardous exposures for which 
the specific insurance of NELIA and MAE- 
LU is available while the commercial radio- 
active isotopes are generally insured under 
regular automobile and general liability 
policies. 


Nuclear Facilities are classified into four 
groups: 


(1) Group One includes only nuclear 
reactors and critical assemblies. 

(2) Group Two includes gaseous diffu- 
sion plants for fuel enrichment, 
chemical reprocessing plants for 
spent fuel and waste, gamma radia- 
tion facilities using spent fuel as the 
radiation source, and plants for han- 
dling, processing or packaging waste. 

(3) Group Three includes fuel fabrica- 
tors (excluding those who handle 
special nuclear material in such 
small amounts that no criticality 
hazard is present) . 

(4) Group Four includes all waste dis- 
posal sites. 


Groups One and Two have a special sig- 
nificance. They are generally recognized 
as those having a nuclear energy hazard of 
a high order of magnitude as large ac- 
cumulations of special nuclear material or 
highly radioactive waste fission products 
are likely to be involved. Among them are 
the only nuclear facilities with respect to 
which financial protection is required and 
the only nuclear facilities which for the 
purpose of nuclear energy liability insur- 
ance can produce “spent fuel” or “waste”. 

“Spent Fuel” means “any fuel element or 
fuel component, solid or liquid, which has 
been used or exposed to radiation in a nu- 
clear reactor”. 

This definition is directed primarily at 
the fuel elements which have been used in 
nuclear reactors until the “burn-up” has 
progressed to the point where they must be 
replaced. At that stage these elements 
generate heat and radiation in such 
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quantities that they must generally be 
cooled under 18 to 20 feet of water for up 
to 90 days before they can be safely trans- 
ported. 

Although spent fuel elements are gener- 
ally very “hot”, neither the amount of 
“burn-up”, the amount of accumulated by- 
product material, nor the relative magni- 
tude of the hazard associated with any par- 
ticular fuel element is the test to be ap- 
plied. Once a fuel element has been used 
or exposed to radiation in a nuclear reac- 
tor or critical assembly, even if only for 
purposes of testing for ultimate use in an- 
other reactor, it becomes “spent fuel”. On 
the other hand, fuel elements used exclu- 
sively in sub-critical assemblies do not ever 
become spent fuel even though some by- 
product material may be produced. 


“Waste” is perhaps the most difficult con- 
cept in nuclear energy liability insurance 
because it does not include all waste nuclear 
material, but only a variable portion. In 
general the term “waste” includes only the 
high level wastes associated with the oper- 
ation of nuclear reactors and not those in- 
volved in the use of “commercial” radioac- 
tive isotopes. How to deal with high level 
wastes is one of the major problems facing 
atomic industry today. The nuclear ener- 
gy hazard involved is so great that ordinary 
liability policies cannot be expected to pro- 
vide coverage. 

No radioactive material is “waste” for 
the purposes of nuclear energy liability in- 
surance unless it is 


(1) waste material containing byprod- 
uct material, and 

(2) the waste material results from the 
the operation of a Group One or 
Group Two nuclear facility. 


What is “waste material”? Among the 
dictionary definitions of the adjective 
waste are “thrown away as worthless after 
being used or spent” and “lost or unused 
during a process”.!° Waste material, there- 
fore, may be of two sorts—something to be 
thrown away or something not wholly 
worthless but unused during a particular 
process, 

Large amounts of highly radioactive by- 
product material are produced by power 
reactors during the process of utilizing nu- 
clear fuel. All of this material may not be 
immediately discarded as worthless, for 
some useful radioactive isotopes may be 


10Webster’s New International Dictionary, Second 
Edition. 
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separated, but until this is done all of these 
fission products are “waste” for the pur- 
poses of nuclear energy liability insurance. 
They are unused or waste material with 
respect to the process of operating the re- 
actor. 

Useful radioactive isotopes may also be 
obtained by exposing target materials to 
neutron bombardment in the core region 
of a nuclear reactor. Upon separation from 
reactor “waste” or production by target ir- 
radiation, radioactive isotopes may be used 
by a hospital or research laboratory. When 
discarded as worthless or spent, they are 
not “waste” although they contain byprod- 
uct material originally resulting from the 
operation of a nuclear reactor. At the time 
of their production with a useful purpose 
in mind they were not waste material. On 
disposal, although waste material, the waste 
material did not result from the operation 
of the reactor. 

The same spent radioactive isotope, how- 
ever, which is not “waste” when coming 
from a hospital or independent laboratory 
is “waste” if it comes from a “hot labora- 
tory” at the site of the nuclear reactor. In 
that circumstance it is waste material con- 
taining byproduct material and resulting 
from the operation of a Group One nuclear 
facility as the definition of nuclear facility 
includes not only the reactor itself but all 
operations conducted on the site. 

Waste material consisting solely of source 
material or special nuclear material is not 
within the special concept of “waste” appli- 
cable to nuclear energy liability insurance 
no matter where it comes from because it 
does not contain byproduct material. 


The Commercial Radioactive Isotope A\l- 
though the term “Radioactive isotope” is 
not defined in all of the policies the con- 
cept is uniform throughout nuclear energy 
liability insurance and is arrived at by a 
process of subtraction. 


First, take all of the radioactive fission 
products, except special nuclear material. 
Subtract all byproduct material discharged 
or dispersed from a nuclear facility and all 
byproduct material contained in spent fuel 
and waste. What you have left over are the 
so-called “commercial radioactive isotopes”. 

Coverage for the commercial radioactive 
isotopes is ordinarily provided by regular 
automobile and general liability policies. 
Whenever a NELIA or MAELU policy af- 
fords coverage for commercial radioactive 
isotopes (generally only while at a nuclear 
facility or discharged or dispersed there- 
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from) a fundamental principal of nuclear 
energy liability insurance applies—there is 
an automatic corresponding exclusion of 
that coverage from the regular liability pol- 
icy." 


The Nuclear Energy Liability Policies 


NELIA and MAELU write two basic forms 
of Nuclear Energy Liability Policies—the 
Facility Form and the Supplier’s and Trans- 
porter’s Form. The policies are issued sep- 
arately by each pool with limits of liability 
up to $4614 million for NELIA and up to 
$1314 million for MAELU. They afford 
coverage for the nuclear energy hazard on- 
ly. 
pach policy is subscribed by a number 
of insurers each of whose liability is sever- 
al, not joint. Each policy remains in ef- 
fect continuously until terminated by ex- 
haustion of its limit of liability or cancel- 
lation. Each contains a single aggregate 
limit of liability for the entire policy peri- 
od. The expenses of investigating and de- 
fending claims or suits are a part of and not 
in addition to the limit of liability. The 
policy automatically terminates when the 
total of the payments made by the com- 
panies for both claims and expenses reaches 
the aggregate limit. It is expected that af- 
ter ordinary losses NELIA and MAELU 
will reinstate the limit. 


The Facility Form is for the owners and 
operators of nuclear facilities—particularly 
those who must maintain financial protec- 
tion under the Price-Anderson Amendment. 
It has been approved by the Atomic Energy 
Commission as proof of financial protec- 
tion.'* Because the scope of financial pro- 
tection against public liability is so broad, 
the Facility Policy has several features nov- 
el to standard liability insurance. 

Coverage A is substantially a standard 
legal liability coverage for bodily injury or 
property damage broadened by the elimin- 
ation of any “caused by accident” restric- 
tion. 

Coverage B is a complete stranger to or- 
dinary liability insurance. Under Coverage 
B the insurers will pay for damage to the 
insured’s own property located away from 
the facility on the same basis as they would 
if the property belonged to someone else. 

Coverage C is also a stranger to ordinary 
liability insurance. It is designed to reim- 

11See Part I(a) of the Broad Form Exclusion, 
Appendix D. 


12Part 140, Title 10 CFR (Section 140.75, Appen- 
dix A). 
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burse workmen’s compensation carriers 
and duly qualified self-insurers for work- 
men’s compensation benefits paid to those 
employees of the insured who are not em- 
ployed at and in connection with the facili- 
ay. It does not of course take the place of 
workmen’s compensation insurance. 

Coverages B and C are included in the 
Facility Form because the provisions of the 
Price-Anderson Amendment are broad 
enough to require financial protection 
against public liability with respect to “off- 
site property” and “off-site employees” of 
the insured. 

The most striking feature of the policy is 
the extremely broad omnibus clause under 
which any person or organization becomes 
an insured with respect to his legal re- 
sponsibility for damages because of bodily 
injury or property damage caused by the 
nuclear energy hazard. ‘The only excep- 
tions are the United States and its agencies. 

No business relationship, direct or in- 
direct, with the nuclear facility is needed 
for the omnibus protection to come into 
play. It will cover the pilot of an aircraft 
which crashes into the facility or even a 
saboteur if an act of war is not involved. 

The Facility Form applies to a described 
location only. Coverage is provided only 
with respect to nuclear material (1) at the 
facility, (2) discharged or dispersed from 
the facility, or (3) in an “insured ship- 
ment” which is in the course of transpor- 
tation within the territorial limitation of 
the policy. There is no protection for the 
products liability and completed operations 
hazards as these are generally understood in 
connection with ordinary liability insur- 
ance. 

The key to understanding the transpor- 
tation coverage of the Facility Policy is the 
concept of the insured shipment. There 
are two definitions of “insured shipment”. 
One is used in policies issued as proof of 
financial protection and the other in poli- 
cies which are not. Both are included in 
Appendix B of this paper. ; 

Shipments of nuclear material will fre- 
quently involve, directly or indirectly, two 
or more facilities, each of which may be in- 
sured by NELIA or MAELU or both under 
a Facility Policy with an omnibus clause 
making all of the others additional in- 
sureds. The rather complicated provisions 
of these definitions are designed to prevent 
cumulations of liability in excess of pool 
capacity by making certain that only one 
policy applies to the same shipment of nu- 
clear material. The Atomic Energy Com- 
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mission has taken similar steps in the in- 
demnity agreements which it executes with 
its licensees.'* 

An “insured shipment” includes only 
source material, special nuclear material, 
spent fuel and waste. Thefe is no trans- 
portation coverage for the commercial ra- 
dioactive isotope. No shipment to the fa- 
cility can qualify as an “insured shipment” 
if the transportation is by predetermina- 
tion to be interrupted by removal of the 
material from the transporting conveyance 
for any purpose other than the continua- 
tion of the transportation. A shipment 
from the facility can qualify as an “insured 
shipment” only until the material is re- 
moved from the transporting conveyance 
for such a purpose. 

Shipments to a nuclear facility not re- 
quired to maintain financial protection 
can qualify as an “insured shipment” only 
if they are from a nuclear facility owned 
by the United States. Shipments to the fa- 
cility from any other nuclear facility in- 
sured by NELIA or MAELU will be with- 
in the basic “from coverage” of the latter’s 
Facility Policy. 

Shipments to a nuclear facility required 
to maintain financial protection can quali- 
fy as an “insured shipment” if they are 
from any location except an “indemnified 
nuclear facility”. This is a term of art and 
refers only to facilities required to maintain 
financial protection. Not all facilities with 
respect to which government indemnity is 
available must have financial protection. 
A nuclear reactor operated by a non-profit 
educational institution, for example is not 
an “indemnified nuclear facility” as that 
term is used in the Facility Policy. 

Shipments from a nuclear facility not 
required to maintain financial protection 
can qualify as an “insured shipment” if 
their destination is any location except an 
“indemnified nuclear facility”. The basic 
“to coverage” of a Facility Policy issued to 
an “indemnified nuclear facility” applies 
to such a shipment. 

Shipments from an “indemnified nuclear 
facility” can qualify as an “insured ship- 
ment” regardless of their destination, as 
the “to coverage” of the consignee’s Facili- 
ty Policy does not apply whether or not he 
is required to maintain financial protec- 
tion. 

The exclusions of the Facility Form are 
few in number and are included in the Ap- 


13See Appendices “B” and “C” of 10 CFR Part 
140. 
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pendix. Only two are likely to cause much 
difficulty as far as their meaning is con- 
cerned. These are the contractual liability 
exclusion and the nuclear weapon exclu- 
sion. The latter is apt to have a wider ap- 
plication under the Supplier’s and Trans- 
porter’s Form and will be considered in the 
discussion of that policy. 

The contractual liability exclusion pro- 
vides that the policy does not apply “to 
liability assumed by the insured under con- 
tract...” Section 53'* of the Atomic Ener- 
gy Act of 1954 relates to licenses for the use 
of special nuclear material. It requires the 
licensee to hold the United States and the 
commission harmless from any damages 
resulting from his use or possession of spe- 
cial nuclear material. While this sounds 
like a typical indemnity agreement, the li- 
ability imposed by Section 53 is not a “li- 
ability assumed by the insured under con- 
tract” but a liability imposed by law. 

Nor does the contractual liability exclu- 
sion apply to “an assumption in a contract 
with another of the liability of any person 
or organization which would be imposed 
by law on such person or organization in 
the absence of an express assumption of li- 
ability”. Thus, if the liability assumed by 
the insured is an ordinary tort liability of 
some person or organization, the exclusion 
does not come into play. 


The Supplier's and Transporter’s Form 1s 
for both facility owners and the suppliers 
of services and equipment to nuclear facili- 
ties. When issued to a facility owner, it af- 
fords coverage only for exposures with re- 
spect to which no coverage is available un- 
der a Facility Form. Unlike the Facility 
Form, which covers any person except the 
United States or its agencies with respect 
to his legal responsibility for damages be- 
cause of bodily injury or property damage 
caused by the nuclear energy hazard, the 
Supplier’s and Transporter’s Form covers 
only the named insured and any employee, 
officer, director, or stockholder of the 
named insured while acting within the 
scope of his duties as such. 

The philosophy underlying the Suppli- 
er’s and Transporter’s Policy is novel. For 
a long time in the course of its development 
it was known as the “iffy” policy—a_ nick- 
name quite descriptive of the nature of the 
coverage. If the policyholder does not have 
protection somewhere else, and if there is 
any capacity left in the pool issuing the 


14Section 2073 (e) (8), 42 U.S.C.A. 
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policy, the Supplier’s and Transporter’s 
Policy will make the excess capacity of the 
pool available up to the limit of liability 
purchased. The coverage is, therefore, al- 
ways both excess and contingent. 

The excess nature places the coverage on 
top of any underlying protection avail- 
able to the policyholder as an omnibus 
insured under NELIA or MAELU facility 
policies issued to others. The contingent 
nature has two aspects. First, there must 
be some unused capacity with respect to 
the nuclear incident left in the pool issuing 
the policy. Second, the coverage applies on- 
ly in the absence of other protection avail- 
able to the policyholder, such as financial 
protection or government indemnity or 
both. 

The excess capacity must be shared by 
all holders of Supplier’s and Transporter’s 
Policies issued by the pool and also appli- 
cable to the occurrence. When the excess 
capacity of the pool is exhausted by pay- 
ments under any combination of these Sup- 
plier’s and Transporter’s Policies, there is 
no further coverage with respect to that oc- 
currence. 

This sharing of capacity my result in no 
payments being made under some policies 
or a reduction in the applicable limit of 
liability of others. While this result may 
at first seem inequitable, there is no other 
basis on which the pools can make their 
excess capacity available without the risk 
of exceeding it. Nor is it in fact inequita- 
ble. The general rule is that judgments 
against joint tort feasors are deemed satis- 
fied by satisfaction of a judgment against 
one of the joint tort feasors.’° The total 
liability of any holder of a Supplier’s and 
Transporter’s Policy with respect to an 
occurrence affected by this condition is in 
effect reduced by payments made in satis- 
faction of judgments against others also 
liable. 

The other aspect of the contingent na- 
ture of the coverage is dealt with in ex- 
clusion (i). The first part of this exclu- 
sion provides that there is no coverage for 
bodily injury or property damage with re- 
spect to which any person or organization 
is required to maintain financial protection 
pursuant to the Atomic Energy Act as the 
financial protection, whether provided by 
insurance or otherwise, is broad enough 
to cover the liability of any person for such 
injury or damage. 


1530 Am. Jur., Judgments, Section 1007. 
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The second part of the exclusion pro- 
vides that there is no coverage for bodily 
injury or property damage with respect to 
which the insured is (or had his policy not 
been issued would be) entitled to indem- 
nity from the United States of America, or 
any agency thereof under an agreement of 
indemnification with any person or organ- 
ization. The intention is to treat the situa- 
tion at the time of loss exactly as though 
the policy had not been issued. If under 
that circumstance the insured would be en- 
titled to government indemnity there is no 
coverage. There is no intent for the policy 
to come into play prior to or in excess of 
government indemnity. Nor is there any 
intention to pro-rate the loss. Simply stat- 
ed, a Supplier’s and Transporter’s Policy 
is a dead instrument with respect to any 
loss to which government indemnity ap- 
plies. 

The reason for exclusion (i) is that most 
people do not like to pay for something 
they feel they do not need. Insurance buy- 
ers are reluctant to duplicate by insurance 
the protection which they have elsewhere. 
A substantial saving in the cost of suppli- 
er’s and transporter’s insurance is made by 
placing this limitation on the coverage. 
NELIA and MAELU will waive the gov- 
ernment indemnity exclusion for an addi- 
tional premium. 

The nuclear weapon exclusion has raised 
some questions. It provides that the policy 
does not apply to “bodily injury or pro- 
perty damage due to the manufacturing, 
handling, transportation, distribution or 
use by or on behalf of the named insured 

. of any nuclear weapon or other instru- 
ment of war utilizing special nuclear ma- 
terial or by-product material.” 

How inclusive is the term “a nuclear 
weapon or other instrument of war”? It is 
not limited to atomic bombs, missiles, rock- 
cts or cannon. It includes such things as 
nuclear propelled submarines, aircraft car- 
riers and military aircraft. How does this 
exclusion affect a parts supplier? 

A short while ago there was a mishap in 
New Jersey involving a Bomarc anti-air- 
craft missile. There were headlines in the 
papers indicating an atomic explosion. We 
were later told that there was a minor re- 
lease of radioactive material, presumably 
from the nuclear warhead. Does an insured 
who manufactures only a component part 
of such a missile lose coverage under his 
Supplier’s and Transporter’s Policy? 

The answer is a qualified “no”. Clearly 


INSURANCE COUNSEL JOURNAL 


October, 1960 


the exclusion does not apply if the com- 
ponent is merely an incidental piece of 
hardware. Nor would the exclusion apply 
even if the component manufactured by 
the insured contains a critical mass of nu- 
clear material unless it can Be said that the 
component itself is a complete nuclear 
weapon. Thus while the manufacturer of 
an atomic submarine loses coverage under 
this exclusion, the manufacturer of the nu- 
clear reactor used to propel the submarine 
does not, although of course other provi- 
sions of the policy may limit its applica- 
tion. 

Transporters have raised questions as to 
how the waste disposal exclusion affects 
them. The policy does not apply to bodily 
injury or property damage “arising out of 
the disposal of waste”. Suppose an ordin- 
ary trucker is carrying “waste” from a nu- 
clear facility to a waste disposal site and 
the truck turns over causing a nuclear in- 
cident. Does the loss arise out of the dis- 
posal of waste insofar as the exclusion in 
the trucker’s own Supplier’s and Transpor- 
ter’s Policy is concerned? The answer is 
“no”, unless the trucker himself is in the 
business of waste disposal. 

Truckers have also asked about the scope 
of the exclusion dealing with damage to 
the nuclear material in transit. Does it ex- 
clude the radioactive contamination of com- 
panion cargo? It does not. Contamination 
of companion cargo, except by radioactive 
isotopes, is within the basic coverage of the 
Supplier’s and Transporter’s Policy. 

A question arises concerning the exclu- 
sion of coverage in the Supplier’s and 
Transporter’s Policy with respect to a nu- 
clear facility owned or operated by the 
named insured.'® There is a similar ex- 
clusion in the standard liability policies.‘ 
The Supplier’s and Transporter’s Policy is 
not intended to be a substitute for the Fa- 
cility Policy which is designed for owners 
and operators of nuclear facilities. Sup- 
pliers may furnish services in connection 
with nuclear facilities which conceivably 
could range from test operating the facili- 
ty over an extended period of time to tech- 
nical advice concerning the manipulation 
of the operating controls. 

The word “operator” is defined in the 
Atomic Energy Act as “any individual who 
manipulates the controls of a production 
or utilization facility”... The word “op- 

16See Appendix C, exclusion (h) (3) . 

17See Appendix D, Part III (a) . 

1842 U.S.C.A., Section 2014 (p). 
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erate” is not defined in the policies and 
this exclusion is intended to apply to any- 
one who manages or conducts the business 
of a facility as well as to anyone who actu- 
ally operates its controls. An insured who 
merely furnishes technical advice, however, 
either as to managing a facility as a busi- 
ness or operating it as a machine, does not 
thereby operate a nuclear facility. 


The Nuclear Energy Liability Exclusions 


The coverage of standard automobile 
and general liability policies is broad 
enough to extend over a large portion of 
the nuclear energy hazard unless specifical- 
ly excluded. The nuclear energy liability 
exclusions which form a part of regular 
automobile and general liability policies 
have two main purposes. The first is to 
prevent a cumulation of liability which 
would otherwise fall upon an_ insurer 
through its participation in a NELIA or 
MAELU policy if one or more of its reg- 
ular liability policies were also to apply 
to the same loss. The second is to exclude 
the more hazardous nuclear exposures. 
These include those for which NELIA and 
MAELU are prepared to afford coverage 
and those for which financial protection 
or government indemnity or both are avail- 
able. 

A Limited Form Exclusion is used with 
private passenger type automobile liability 
policies and the comprehensive personal 
liability coverages. It is essential the same 
as Part I(a) of the Broad Form Exclusion 
included in the Appendix. The exclusion 
applies to bodily injury or property dam- 
age with respect to which an insured und- 
er the standard policy is also an insured 
under one of the Nuclear Energy Liability 
Policies of NELIA or MAELU or the Ca- 
nadian pool, Nuclear Energy Insurance As- 
sociation of Canada. 

The Broad Form Exclusion is used with 
commercial type automobile and general 
liability policies. Like the Limited Form 
it excludes coverage only with respect to 
the nuclear energy hazard. 

Part I(a) operates in the same way and 
to the same extent as the Limited Form 
Exclusion. It also serves as an automatic 
exclusion for any coverage which the in- 
sured buys under his own Facility or Sup- 

lier’s and Transporter’s Policy. 

Part I(b) is very similar to exclusion (i) 
of the Supplier’s and Transporter’s Policy 
and much of what was said in connection 
with that exclusion is applicable here. 
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There is one difference. Financial protec- 
tion and government indemnity are in al- 
most all instances only required or availa- 
ble with respect to the more hazardous ac- 
tivities involving nuclear material. While 
the nuclear energy hazard arising out of 
most of these activities is insurable under 
the NELIA and MAELU policies, it is gen- 
erally not insurable under standard poli- 
cies. Part I(b) is not therefore intended as 
a rating exclusion which may be bought 
back by the insured. 

Part II of the Broad Form Exclusion ex- 
cludes coverage for first aid and medical 
payments obligations with respect to bodi- 
ly injury resulting from the operation of 
nuclear facilities. 

Paragraphs (a) and (b) of Part III also 
apply to hazardous nuclear exposures of an 
insured, those arising out of the ownership 
or operation of nuclear facilities and op- 
erations involving spent fuel or waste. 

Paragraph (c) of Part III has two pur- 
poses. One is to prevent cumulation of loss 
on the insurer with respect to damage to 
property at the site of any nuclear facility 
located within the normal territorial lim- 
its of the policy and covered by a nuclear 
energy property damage policy in which 
the insurer participates. The other is to 
exclude any liability arising out of the 
furnishing of services, goods or products 
in connection with nuclear facilities out- 
side the United States of America, its ter- 
ritories or possessions or Canada. 

While Parts I and II apply almost en- 
tirely on a quid pro quo basis and exclude 
coverage in situations where other pro- 
tection is available to:an insured either 
under a pool policy, financial protection 
or government indemnity, Part III applies 
in all events. If the insured owns or oper- 
ates a nuclear facility, has anything to do 
with spent fuel or waste or furnishes serv- 
ices, goods or products in connection with 
nuclear facilities, either in this country or 
abroad, he is stepping outside the scope of 
coverage provided by his standard liability 
policies and should make sure that he has 
adequate protection elsewhere. 


All of the provisions of the Broad Form 
Exclusion are intended to be given their 
full force and effect independently. The 
fact that one provision does not apply to 
a particular loss does not mean that an- 
other provision, on its face applicable, is to 
be construed as inapplicable. For example, 
Part III (a) deals only with nuclear materi- 
al at or discharged or dispersed from the 
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insured’s nuclear facility. This is only a 
part of the gross nuclear energy hazard as- 
sociated with facility operations and there 
is no intent to cover all of the remainder. 
The hazards associated with “spent fuel” 
and “waste” from the facility are also to 
be excluded, but under paragraph (b). 
Paragraph (b) on the other hand is not di- 
rected solely at facility owners, but at any 
one at any time dealing with these materi- 
als. 


Conclusion Both atomic industry and nu- 
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clear energy liability insurance are in their 
infancy. Unquestionably shifts will be 
made in the pattern of affording insurance 
for the nuclear energy hazard as experience 
grows. No one can fully appreciate at this 
time all of its aspects. It seems reasonably 
certain, however, that most of the concepts 
touched upon will remain sufficiently con- 
stant for some time to come to be of value 
in understanding the nuclear energy liabil- 
ity insurance program as its development 
progresses. 


Appendix A 


Definitions of Source, Special Nuclear and 
Byproduct Material Section 11,* Atomic 
Energy Act of 1954. 


x. The term “source material” means (1) 
uranium, thorium, or any other material 
which is determined by the Commission 
pursuant to the provisions of section 61 
to be source material; or (2) ores con- 
taining one or more of the foregoing ma- 
terials, in such concentration as the Com- 
mission may by regulation determine 
from time to time. 


y- The term “special nuclear materiai” 
means (1) plutonium, uranium enriched 


in the isotope 233 or in the isotope 235, 
and any other material which the Com- 
mission, pursuant to the provisions of 
section 51, determines to be special nu- 
clear material, but does not include 
source material; or (2) any material ar- 
tificially enriched by any of the forego- 
ing, but does not include source mater- 
ial. 

e. The term “byproduct material’’ means 
any radioactive material (except special 
nuclear material) yielded in or made 
radioactive by exposure to the radiation 
incident to the process of producing or 
utilizing special nuclear material. 


Appendix B 
Facility Form 


INSURING AGREEMENT I 


Coverage A—Bodily Injury and Property 
Damage Liability 
To pay on behalf of the insured: 


(1) all sums which the insured shall be- 
come legally obligated to pay as 
damages because of bodily injury or 
property damage caused by the nu- 
clear energy hazard, and the compa- 
nies shall defend any suit against the 
insured alleging such bodily injury 
or property damage and seeking dam- 
ages which are payable under the 
terms of this policy; but the com- 
panies may make such investiga- 


*Section 2014, 42 U.S.C.A. 


tion, negotiation and settlement of 
any claim or suit as they deem ex- 
pedient; 

costs taxed against the insured in 
any such suit and interest on any 
judgments therein; 

premiums on appeal bonds and on 
bonds to release attachments in any 
such suit, but without obligation to 
apply for or furnish such bonds; 
reasonable expenses, other than loss 
of earnings, incurred by the insured 
at the companies’ request. 


(2) 


(3) 


(4) 


Coverage B—Damage to Property of an 
Insured Away from the Facility With 
respect to property damage caused by 
the nuclear energy hazard to property 
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of an insured which is away from the fa- 
cility, to pay to such insured those sums 
which such insured would have been le- 
gally obligated to pay as damages there- 
for, had such property belonged to an- 
other. 
Coverage C — Subrogation — Offsite Em- 
ployees 
With respect to bodily injury sustained 
by any employee of an insured and 
caused by the nuclear energy hazard, to 
pay to the workmen’s compensation car- 
rier of such insured all sums which such 
carrier would have been entitled to re- 
cover and retain as damages from anoth- 
er person or organization, had such per- 
son or organization alone been legally 
responsible for such bodily injury, by 
reason of the rights acquired by subro- 
gation by the payment of the benefits re- 
quired of such carrier under the applica- 
ble workmen’s compensation or occupa- 
tional disease law. An employer who is 
a duly qualified self-insurer under such 
law shall be deemed to be a workmen’s 
compensation carrier within the mean- 
ing of this coverage. This Coverage C 
does not apply to bodily injury sustained 
by any person who is employed at and 
in connection with the facility. 

This Coverage C shall not consti- 
tute workmen’s compensation insurance 
as required under the laws of any state. 


DEFINITIONS (excerpts) 


“nuclear material’, “source material”, 
“special nuclear material”, “byproduct 
material”, “spent fuel’, “waste”, “nu- 
clear facility”, “nuclear reactor” 


(See Broad Form Exclusion, Appendix D) 
“nuclear energy hazard” means the radio- 
active, toxic, explosive or other hazard- 
ous properties of nuclear material, but 
only if 


(1) the nuclear material is at the facili- 
ty or has been discharged or dis- 
persed therefrom without intent to 
relinquish possession or custody 
thereof to any person or organiza- 
tion, or 


(2) the nuclear material is in an insured 
shipment which is (a) in the course 
of transportation, including hand- 
ling and temporary storage inciden- 
tal thereto, within the territorial 
limits of the United States of Ameri- 
ca, its territories or possessions, Puer- 
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to Rico or the Canal Zone and (b) 
away from any other nuclear facility; 


“insured shipment” (when policy is is- 
sued to a nuclear facility not required to 
maintain financial protection) means a 
shipment of source material, special nu- 
clear material, spent fuel or waste, here- 
in called “material”, (1) to the facility 
from a nuclear facility owned by the 
United States of America, but only if the 
transportation of the material is not by 
predetermination to be interrupted by 
the removal of the material from a trans- 
porting conveyance for any purpose other 
than the continuation of its transporta- 
tion, or (2) from the facility to any other 
location except an indemnified nuclear 
facility, but only until the material is re- 
moved from a transporting conveyance 
for any purpose other than the continua- 
tion of its transportation. 

“insured shipment” (when issued to a 
nuclear facility required to maintain fi- 
nancial protection) means a shipment of 
source material, special nuclear material, 
spent fuel or waste, herein called “mater- 
ial”, (1) to the facility from any location 
except an indemnified nuclear facility, 
but only if the transportation of the ma- 
terial is not by predetermination to be 
interrupted by removal of the material 
from a transporting conveyance for any 
purpose other than the continuation of 
its transportation, or (2) from the facili- 
ty to any other location, but only until 
the material is removed from a transport- 
ing conveyance for any purpose other 
than the continuation of its transporta- 
tion. 


EXCLUSIONS 


This policy does not apply: 


(a) to any obligation for which the in- 
sured or any carrier as his insurer 
may be held liable under any work- 
men’s compensation, unemployment 
compensation or disability benefits 
law, or under any similar law; 


(b) except with respect to liability of 
another assumed by the insured un- 
der contract, to bodily injury to any 
employee of the insured arising out 
of and in the course of his employ- 
ment by the insured; but this ex- 
clusion does not apply to bodily in- 
jury to any person who is not em- 
ployed at and in connection with 
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the facility if the insured has com- . 


plied with the requirements of the 
applicable workmen’s compensation 
or occupational disease law respect- 
ing the securing of compensation 
benefits thereunder to his employ- 
ees; 

(c) to liability assumed by the insured 
under contract, other than an as- 
sumption in a contract with another 
of the liability of any person or or- 
ganization which would be imposed 
by law on such person or organiza- 
tion in the absence of an express as- 
sumption of liability; 

(d) to bodily injury or property damage 
due to the manufacturing, handling 
or use at the location designated in 
Item 3 of the declarations, in time 
of peace or war, of any nuclear wea- 
pon or other instrument of war uti- 
Izing special nuclear material or by- 
product material; 

(e) to bodily injury or property damage 
due to war, whether or not declared, 
civil war, insurrection, rebellion or 
revolution, or to any act or condition 
incident to any of the foregoing; 

(f) to property damage to any property 
at the location designated in Item 3 
of the declarations, other than air- 
craft, watercraft or vehicles licensed 
for highway use, provided such air- 
craft, watercraft or vehicles are not 
used in connection with the opera- 
tion of the facility; 

(g) to property damage to nuclear mate- 
rial in the course of transportation 
to or from the facility including 
handling or storage incidental there- 
to; 

(h) under Coverage B, to property dam- 
age due to neglect of the insured to 
use all reasonable means to save and 
preserve the property after knowl- 
edge of the occurrence resulting in 
such property damage. 


CONDITION 3 


Limit of Liability; Termination of Policy 
Upon Exhaustion of Limit 

Regardless of the number of persons and 
organizations who are insureds under 
this policy, and regardless of the number 
of claims made and suits brought against 
any or all insureds because of one or 
more occurrences resulting in bodily in- 
jury or property damage caused during 
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the policy period by the nuclear energy 
hazard, the limit of the companies’ lia- 
bility stated in the declarations is the to- 
tal liability of the companies for their 
obligations under this policy and the ex- 
penses incurred by the companies in con- 
nection with such obligations, including 


(a) payments in settlement of claims 
and in satisfaction of judgments 
against the insureds for damages be- 
cause of bodily injury or property 
damage, payments made under parts 
(2), (3) and (4) of Coverage A 
and payments made in settlement of 
claims under Coverages B and C; 


(b) payments for expenses incurred in 
the investigation, negotiation, settle- 
ment and defense of any claim or 
suit, including, but not limited to, 
the cost of such services by salaried 
employees of the companies, fees and 
expenses of independent adjusters, 
attorneys’ fees and disbursements, 
expenses for expert testimony, in- 
spection and appraisal of property, 
examination, X-ray or autopsy or 
medical expenses of any kind; 


(c) payments for expenses incurred by 
the companies in investigating an 
occurrence resulting in bodily in- 
jury or property damage or in mini- 
mizing its effects. 


Each payment made by the companies in 
discharge of their obligations under this 
policy or for expenses incurred in con- 
nection with such obligations shall re- 
duce by the amount of such payment the 
limit of the companies’ liability under 
this policy. 

If, during the policy period or subse- 
quent thereto, the total of such payments 
made by the companies shall exhaust the 
limit of the companies’ liability under 
this policy, all liability and obligations 
of the companies under this policy shall 
thereupon terminate and shall be con- 
clusively presumed to have been dis- 
charged. This policy, if not theretofore 
canceled, shall thereupon automatically 
terminate. 

Regardless of the number of years this 
policy shall continue in force and the 
number of premiums which shall be 
payable or paid, the limit of the com- 
panies’ liability stated in the declara- 
tions shall not be cumulative from year 
to year. 
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Appendix C 
Supplier’s and Transporter’s Form 


INSURING AGREEMENT I 


Bodily Injury and Property Damage Li- 
ability — 
(Same as Coverage A—Facility Form. 
Coverages B and C of Facility Form 
are not afforded under the Supplier's 
and Transporter’s Policy.) 


DEFINITIONS (Excerpts) 


“nuclear material’, “source material’, 


“special nuclear material”, “byproduct 
material”, “spent fuel”, “waste”, “nu- 
clear facility”, “nuclear reactor” 

(See Broad Form Exclusion Appendix D) 
“radioactive isotope” means any byprod- 
uct material except such material (1) 
contained in spent fuel or waste, or (2) 
discharged or dispersed from any nuclear 
facility; 

“nuclear energy hazard” means the radio- 
active, toxic, explosive or other hazard- 
ous properties of nuclear material; 


EXCLUSIONS 
This policy does not apply: 


(a) to any obligation for which the in- 
sured or any carrier as his insurer 
may be held liable under any work- 
men’s compensation, unemployment 
compensation or disability benefits 
law, or under any similar law; 


(b) except with respect to liability of 
another assumed by the insured un- 
der a contract as defined herein, to 
bodily injury to any employee of the 
insured arising out of and in the 
course of his employment by the in- 
sured; 

(c) to liability assumed by the insured 
under any contract or agreement, 
other than (1) an assumption in a 
contract as defined herein of the li- 
ability of any person or organization 
which would be imposed by law on 
such person or organization in the 
absence of an express assumption of 
liability or (2) a warranty of mater- 
ials, parts or equipment; 

(d) to bodily injury or property damage 
due to the manufacturing, handling, 
transportation, distribution or use 
by or on behalf of the named in- 


(e) 


(f) 


(g) 


(h) 


sured, in time of peace or war, of 
any nuclear weapon or other instru- 
ment of war utilizing special nuclear 
material or byproduct material; but 
this exclusion does not apply to wa- 
tercraft until delivered to and ac- 
cepted by the purchaser or owner 
thereof; 

to bodily injury or property damage 
due to war, whether or not declared, 
civil war, insurrection, rebellion or 
revolution, or to any act or condi- 
tion incident to any of the foregoing; 
to property damage to any nuclear 
facility or any property thereat aris- 
ing out of the possession, handling, 
use, storage or disposal of nuclear 
material at such nuclear facility, but 
this exclusion does not apply to air- 
craft, watercraft or vehicles licensed 
for highway use, provided such air- 
craft, watercraft or vehicles are not 
used in connection with the opera- 
tion of such nuclear facility; 

to property damage to nuclear ma- 
terial in the course of transportation 
by or on behalf of the named in- 
sured, including handling or storage 
incidental thereto; 

to bodily injury or property damage 
arising out of 


(1) the possession, transportation, 
handling, use, storage or dis- 
posal, outside the territorial 
limits of the United States of 
America, its territories or pos- 
sessions, Puerto Rico or the 
Canal Zone, of nuclear mate- 
rial; 

(2) or resulting from the radioac- 
tive, toxic, explosive or other 
hazardous properties of nuclear 
material contained in, or dis- 
charged or dispersed from, a 
nuclear reactor installed in any 
ship or vessel with respect to 
which a Nuclear Energy Liabil- 
ity Policy (Marine Form) has 
been issued by the companies 
or by Nuclear Energy Liability 
Insurance Association; 

(3) the possession, handling, use, 
storage or disposal of nuclear 








Page 618 INSURANCE COUNSEL JOURNAL October, 1960 


material at any nuclear facility 
owned or operated by the 
named insured; 

(4) nuclear material in the course 
of transportation, including 
handling or temporary storage 
incidental thereto, (a) to a nu- 
clear facility owned or operated 
by the named insured from any 
other location, provided such 
transportation of such material 
from such other location is not 
by predetermination to be in- 
terrupted by the removal of 
such material from a transport- 
ing conveyance for any purpose 
other than the continuation cf 
such transportation to such nu- 
clear facility, or (b) from a nu- 
clear facility owned or operated 
by the named insured to any 
other location, provided such 
transportation of such material 
shall be deemed to end when 
such material is removed from 
a transporting conveyance for 
any purpose other than contin- 
uation of such transportation; 

(5) the disposal of waste; 


(6) any radioactive isotope while 
away from any nuclear facility; 


(i) to bodily injury or property damage 
with respect to which (1) any per- 
son or organization is required to 
maintain financial protection pur- 
suant to the Atomic Energy Act of 
1954, or any law amendatory there- 
of, or (2) the insured is, or had this 
policy not been issued would be, en- 
titled to indemnity from the United 
States of America, or any agency 
thereof, under any agreement en- 
tered into by the United States of 
America, or any agency thereof, with 
any person or organization. 


CONDITION 3 


Limit of Liability; Termination of Pol- 
icy Upon Exhaustion of Limit 
(same as Condition 3, Facility Form) 


CONDITION 4 


Limitation of Liability; Multiple Policies 
With respect to any occurrence or series 
of occurrences for which insurance is af- 
forded under this policy and for which 
insurance (a) is afforded to any person 
or organization, whether or not an in- 


sured under this policy, under any other 
Nuclear Energy Liability Policy issued 
by the companies, or (b) would be af- 
forded under any other such policy but 
for its termination upon exhaustion of its 
limit of liability ’ 


(1) 


(2) 


the total aggregate liability of the 
companies under all Nuclear Energy 
Liability Policies (Supplier’s and 
Transporter’s Form) , including this 
policy, affording insurance for such 
occurrence or series of occurrences 
shall be the sum of the limits of lia- 
bility of all such policies, the lim- 
it of liability of each such policy be- 
ing as determined by Condition 3 
thereof, but in no event shall such to- 
tal aggregate liability of the compa- 
nies be greater than the amount by 
which $13,500,000 exceeds the sum of 
the limits of liability stated in the 
declarations of all Nuclear Energy 
Liability Policies (Facility Form) 's- 
sued by the companies and affording 
sued by the companies and affoding 
insurance for such occurrence or ser- 
ies of occurrences, provided each 
such Nuclear Energy Liability Poli- 
cy (Facility Form) issued by the 
companies shall, solely for the pur- 
pose of computing the total aggre- 
gate liability of the companies, be 
deemed to be in effect notwithstand- 
ing it has terminated upon exhaus- 
tion of its limit of liability; and 

if in the performance of the com- 
panies’ obligations with respect to 
such occurrence or series of occur- 
rences and in payment for expenses 
incurred in connection with such 
obligations the total of the payments 
made by the companies under any 
Nuclear Energy Liability Policy or 
Policies (Supplier’s and Transport- 
er’s Form) shall exhaust such total 
aggregate liability of the companies, 
all liability and obligations of the 
companies under this policy with 
respect to such occurrence or series 
of occurrences shall thereupon ter- 
minate and shall be conclusively 
presumed to have been discharged, 
whether or not any of such payments 
have been charged against this poli- 


cy. 


The provisions of this condition shall 
not operate to increase the limit of the 
companies’ liability under this policy. 
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Appendix D 
Nuclear Energy Liability 
Exclusion Endorsement 

(Broad Form) 


It is agreed that the policy does not apply: 


Under any Liability Coverage, to in- 


jury, sickness, disease, death or de- 


struction 

(a) with respect to which an insured 
under the policy is also an in- 
sured under a nuclear energy li- 
ability policy issued by Nuclear 
Energy Liability Insurance Asso- 
ciation, Mutual Atomic Energy 
Liability Underwriters or Nu- 
clear Insurance Association of 
Canada, or would be an insured 
under any such policy but for its 
termination upon exhaustion of 
its limit of liability; or 

(b) resulting from the hazardous 
properties of nuclear material 
and with respect to which (1) 
any person or organization is re- 
quired to maintain financial pro- 
tection pursuant to the Atomic 
Energy Act of 1954, or any law 
amendatory thereof, or (2) the 
insured is, or had this policy not 
been issued would be, entitled to 
indemnity from the United States 
of America, or any agency there- 
of, under any agreement entered 
into by the United States of Am- 
erica, or any agency thereof, with 
any person or organization. 


Under any Medical Payments Cover- 
age, or under any Supplementary 
Payments provision relating to im- 
mediate medical or surgical relief, to 
expenses incurred with respect to 
bodily injury, sickness, disease or 
death resulting from the hazardous 
properties of nuclear material and 
arising out of the operation of a nu- 
clear facility by any person or organi- 
zation. 
Under any Liability Coverage, to in- 
jury, sickness, disease, death or de- 
struction resulting from the hazard- 
ous properties of nuclear material, 
if 
(a) the nuclear material (1) is at 
any nuclear facility owned by, 


or operated by or on behalf of, 
an insured or (2) has been dis- 
charged or dispersed there- 
from; 

(b) the nuclear material is con- 
tained in spent fuel or waste 
at any time possessed, handled, 
used, processed, stored, trans- 
ported or disposed of by or on 
behalf of an insured; or 

(c) the injury, sickness, disease, 
death or destruction arises out 
of the furnishing by an insured 
of services, materials, parts or 
equipment in connection with 
the planning, construction, 
maintenance, operation or use 
of any nuclear facility, but if 
such facility is located within 
the United States of America, 
its territories or possessions or 
Canada, this exclusion (c) ap- 
plies only to injury to or de- 
struction of property at such 
nuclear facility. 


1V. As used in this endorsement: 


“hazardous properties” include radi- 
oactive, toxic or explosive properties; 
“nuclear material” means source ma- 
terial, special nuclear material or by- 
product material; 

“source material”, “special nuclear 
material”, and “byproduct material” 
have the meanings given them in the 
Atomic Energy Act of 1954 or in any 
law amendatory thereof; 

“spent fuel” means any fuel element 
or fuel component, solid or liquid, 
which has been used or exposed to 
radiation in a nuclear reactor; 
“waste” means any waste material 
(1) containing byproduct material 
and (2) resulting from the operation 
by any person or organization of any 
nuclear facility included within the 
definition of nuclear facility under 
paragraph (a) or (b) thereof; 
“nuclear facility” means 

(a) any nuclear reactor, 

(b) any equipment or device de- 
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signed or used for (1) separat- 
ing the isotopes of uranium or 
plutonium, (2) processing or 
utilizing spent fuel, or (3) 
handling, processing or pack- 
aging waste, 

any equipment or device used 
for the processing, fabricating or 
alloying of special nuclear ma- 
terial if at any time the total 
amount of such material in the 
custody of the insured at the 
premises where such equipment 
or device is located consists of 
or contains more than 25 grams 
of plutonium or uranium 233 
or any combination thereof, or 
more than 250 grams of urani- 


um 235, 


(d) any structure, basin, excavation, 
premises or place prepared or 
used for the storage or disposal 
of waste, 


and includes the site ,on which any 
of the foregoing is located, all oper- 
ations conducted on such site and 
all premises used for such opera- 
tions; 


“nuclear reactor” means any apparatus 
designed or used to sustain nuclear fis- 
sion in a self-supporting chain reaction 
or to contain a critical mass of fissionable 
material; 

With respect to injury to or destruction 
of property, the word “injury” or “de- 
struction” includes all forms of radioac- 
tive contamination of property. 








October, 1960 


INSURANCE COUNSEL JOURNAL 


Page 621 


MEDICAL MALPRACTICE 


Why The Increase in Malpractice Litigation* 


Dr. JosepH S. Stewart, Miami, Florida 
A. Lee Braprorp, Miami, Florida 
Epwarp J. Ketty, Des Moines, Iowa 


MR. BRADFORD: An effort was made 
to secure from insurance companies statisti- 
cal information that would be of value to 
compare those figures with the figures that 
had already been gathered by the Ameri- 
can Medical Association and, with that in 
mind, Mr. Kelly and I had written to many 
of our carriers. 

We sent out numerous letters and ad- 
dressed some of them to the personal atten- 
tion of some of the officials of those com- 
panies. 


I am sorry to report to you that we re- 
ceived a very, very poor response and, in 
many instances, I’d say the letters were ad- 
dressed to the personal attention of men 
whom we knew could furnish this informa- 
tion, and they did not reply even to the 
letters. 

The letters were, in the main, that we 
wanted the information. We told them 
what we wanted and told them we would 
either disclose the information or we would 
keep the source of the information a se- 
cret, depending upon their desires. 

We did not receive enough responses to 
even make any figures comparable, so the 
figures that we will give you here, compari- 
sons, will be solely upon the figures fur- 
nished to us by a study of the American 
Medical Association over a period of years. 

Those figures were analyzed, checked 
and rechecked and finally published a 
short time ago and, in addition to that, we 
will give personal opinions of the members 
of this panel. 

Recently, an article appeared in a New 
York paper which stated, in effect, that 
money spent by Americans for medical at- 
tention had increased 100 percent over the 
last decade, a ten-year period, and it is 
now estimated that approximately 22 bil- 


*Under the sponsorship of the Malpractice Insur- 
ance Committee, A. Lee Bradford, Miami, Florida, 
Chairman, and Edward J. Kelly, Des Moines, Iowa, 
Vice-Chairman. 
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lion dollars is being spent per year by 
Americans for medical services. 

It is our purpose now to bring forth 
from the panel the statistical information: 
opinions gathered by the American Medical 
Association, and our personal observations 
and experience in connection with this 
field of the law practice. 

Dr. Stewart, will you please discuss brief- 
ly the history of malpractice? 


DR. STEWART: Mr. Bradford, about 
three months ago they held an examina- 
tion in one of our hospitals for probation- 
ary nurses who had been in the hospital, 
and one little girl was going to be fired 
for her answer to a question. They said, 
“What is a practical nurse?” 

And her reply was: “A practical nurse is 
one who marries a rich patient.” 

I am going to try to be practical today. 

In June, 1215, King John signed the 
Magna Carta in a meadow which is called 
Runnemede. Just 75 years after this, 1290, 
the first mention was made in England 
of liability involving physicians. 

Two hundred years later, the civil lia- 
bility of physicians arises from a rule laid 
down by the English jurist, Sir Anthony 
Fitzherbert, that “it is the duty of every 
artificer to exercise his art, right and truly 
as he ought.” 

About this time, the College of Physi- 
cians of London was incorporated and 
rules were specifically provided for the col- 
lege to take action against its own members 
for malpractice, which was punishable by a 
fine of 60 pounds or 14 days imprisonment. 

In 1832, Chief Justice Tindal, in what is 
still the best interpretation of standard of 
care, said: 


“Every person who enters into a learn- 
ed profession undertakes to bring to it 
the exercise of a reasonable degree of 
care and skill; he does not undertake if 
he is an attorney that at all events you 
shall gain your case, nor does a surgeon 
undertake that he will perform a cure, 
nor does he undertake to use the highest 
possible skill. There may be persons 
who have a higher education and greater 
advantages and competent degree of skill, 
and you will not say whether in this 
case the injury was occasioned by the 
want of such skill in the defendant. The 
question is, whether this injury must be 
referred to the want of a proper degree 
of skill and care in the defendant or 
not.” 
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Abraham Lincoln was the attorney for 
the defense of a physician in the malprac- 
tice case of Ritchey v. West. William How- 
ard Taft, when a federal judge, wrote an 
opinion which is still considered excellent 
in regard to res ipsa loquitur (the facts 
speak for themselves) doctrine in malprac- 
tice cases. Mr. Bradford, I should like to 
quote one line of this, “A physician is not 
a warrantor of cures.” It is of interest 
that only one malpractice case has come be- 
fore the United States Supreme Court. 


MR. BRADFORD: Mr. Kelly, could you 
give us any information regarding the in- 
crease in malpractice litigation during the 
past few years? 


MR. KELLY: As you pointed out, Lee, 
the information we a from the com- 
panies was unavailable and so we have had 
to rely on figures furnished us by the Amer- 
ican Medical Association and its recent sur- 
vey indicates that one out of every seven 
of the members of that association had 
faced the possibility of a liability claim 
during his professional career. 

The number of such claims varies, of 
course, from state to state. 

California sets the pace with one out of 
four. 

NEWSWEEK magazine has published a 
recent survey that indicates that there are 
over 5,000 malpractice cases being tried 
each year and that thousands are being 
settled out of court. The publication 
states that in New York thirty-five doctors 
of the New York State Medical Society 
Group Plan have been sued in the courts 
for malpractice in every year. All of these 
studies indicate that the number of such 
cases is increasing annually. 


MR. BRADFORD: Dr. Stewart, do more 
claims arise from treatment in the doctor’s 
office or from treatment in the hospital? 


DR. STEWART: Mr. Bradford, because 
of the more serious conditions in the hos- 
pitals, and the more serious operations that 
have to be performed, most claims arise 
from hospital care. 


MR. BRADFORD: Do you have any in- 
formation as to what kind of doctor is sued 
more frequently? 


DR. STEWART: I can’t give you ac- 
curate information, but, generally speak- 
ing, the surgeons have the most suits 
against them and, of the surgeons, the or- 
thopedic men. 
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MR. BRADFORD: Mr. Kelly, Dr. Stew- 
art has mentioned the fact about the sur- 
geons, but do you have any different opin- 
ion? 


MR. KELLY: There seems to be some 
dispute. We discussed this matter in our 
committee meeting. The thought is that 
general practitioners also have a number of 
suits brought against them which the doc- 
tor, you know, had some question about, 
whether or not there were more surgeons 
involved, but it seems to be that the gen- 
eral practitioner is running a close second. 


MR. BRADFORD: Dr. Stewart, what are 
the primary reasons for claims against doc- 
tors as determined by the American Medi- 
cal Association survey? 


DR. STEWART: Well, Mr. Bradford, as 
expected, poor operative results lead the 
field. Poor medical results come in second 
place. 

Diagnostic errors are lower down. Then 
come foreign bodies left in patients, such 
as knives, scissors and sponges, only 8 per- 
cent; and blood transfusion accidents, less 
than 1 percent, and miscellaneous causes, 
11 percent. 

Now, Mr. Bradford, there is another cat- 
egory which I think we need to discuss for 
a moment. This category I shall call secon- 
dary causes of suits. 

In the New York State Malpractice In- 
surance Defense Board Review of 500 
claims, it was found that twenty-three per- 
cent of the suits resulted after doctors sued 
patients to collect fees. 

Twenty percent of the suits were brought 
because of carelessness on the part of the 
physician, or failure on the part of the at- 
tending doctor to respond to the desire of 
the patient or to heed his complaints. 
Some patients resented the doctor’s attitude 
or lack of patience. 

Now, the next category, Mr. Bradford, I 
think we of medicine should very definitely 
eliminate, and that is criticism of one doc- 
tor by another doctor which was the cause 
of fourteen percent of the suits. 

To make this strikingly clear, I should 
like to cite a case that occurred just recent- 
ly. A patient came to my office and stated 
that, during February, he needed my atten- 
tion but, because of my illness, he had to 
go to a “high powered proctological special- 
ist” who operated on him and left some 
sponges in his rectum. He stated with 
some disgust that the sponges caused him 
to have a high temperature for five days 
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after he left the hospital and then, sudden- 
ly, he had a bowel movement and these 
sponges were expelled and his temperature 
immediately left him and he got well. 

I could see that one flick of an eyebrow 
from me, or one change of expression, and 
my friend, the proctologist, would have a 
suit. I remarked to my patient that I had 
never had a complication like that follow- 
ing a rectal operation. 

My patient said, “Is that so, doctor?” 

And I said, “Why certainly not. It’s ra- 
ther amazing to me because when a sponge 
is left in the rectum it usually is expelled 
and acts as a dilating agent for the anal 
muscles.” 

The patient smiled, and nothing was ever 
said again. 

Another quick example that happened 
was just three weeks ago. A doctor had a 
patient in a hospital in my home town with 
a bleeding peptic ulcer. The bleeding had 
stopped and the orderly, for some reason 
known only to himself, gave the patient an 
enema and the patient went to the bath- 
room to expel the enema. Immediately 
thereafter bleeding reoccurred but was 
rapidly checked. 

When the doctor came down and found 
out that the enema had been given, he 
made quite a scene, right before the pa- 
tient, and said that the enema was the cause 
of the reoccurrence of the bleeding. A suit 
was immediately started. 

Medicine has made such phenomenal 
progress during the past twenty-five years 
and such great scientific discoveries have 
been made that some people have been 
led to believe that saolliciie is infallible 
and, therefore, any bad result must be 
caused by negligence. Please, let me re- 
mind you that every procedure in surgery 
and every disease that the human is heir 
to is a matter of percentage. 

For instance, if we remove 100 stomachs 
for ulcer, two, three, or four, of those pa- 
tients will die. These deaths are not from 
negligence or stupidity, but are from some 
cause which modern medicine has not yet 
been able to fathom. 


MR. BRADFORD: Mr. Kelly, does the 
age of the doctor have any apparent bear- 
ing upon suits filed against doctors? In 
other words, do they fall in any category, 
say, after they have been practicing five 
years or twenty years or thirty years? 


MR. KELLY: No, Mr. Bradford, the sur- 
vey of various ages of doctors in the vari- 
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ous groups indicates that there is not much 
difference in the number of suits filed 
against doctors where they have practiced 
for five to ten years, or in groups practic- 
ing from ten to twenty years. 


MR. BRADFORD: Mr. Kelly, in your 
study did you find that any one section of 
the country led in litigation, or was a place 
where doctors were easily sued or bigger 
verdicts obtained, or anything like that? 


MR. KELLY: As I have indicated before, 
California seems to lead the list, and that 
makes the Pacific Coast area the head of 
all other areas of the country in this type of 
litigation. This is followed by the Mid- 
Atlantic section, including New York, 
Pennsylvania and New Jersey. 


MR. BRADFORD: Dr. Stewart, has 
there been a study made as to what type 
of person most frequently is involved in lit- 
igation against doctors? 


DR. STEWART: Mr. Bradford, the an- 
swer to that is going to be, “women.” I 
think they are wonderful. I shall tell you 
a quick story. 

I understand one of your distinguished 
colleagues, I think from Iowa, brought his 
family here to Atlantic City, the other day 
and the little giry had never seen the ocean, 
and she rushed out, (seven years of age) 
and the father saw that she was having a 
wonderful time (she would rush in and out) 
and finally he went to her and said, “Mary, 
you seem to be having a wonderful time. 
Do you love the ocean?” 

She said, “Yes, Daddy, except when it 
flushes.” 

Well, that same woman is responsible 
for more suits than anyone else, and usu- 
ally it is a housewife about thirty-four years 
of age. 


MR. BRADFORD: Mr. Kelly, do you 
have an opinion as to why malpractice liti- 
gation has increased so sharply during the 
past few years? 


MR. KELLY: Yes, the public generally 
is more claimwise than it has ever been. 
This was indicated by the first speaker of 
yesterday, Professor Miller. This may par- 
tially be attributed to the publication of 
automobile and other damage verdicts, in 
which large figures are mentioned in the 
newspapers. 

These reports, I think, create a distor- 
tion in the eyes of the thinking public. 
They indicate a “sharing of the wealth” 
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feeling. They develop a “sharing of the 
wealth” feeling and the fact that the public 
is “insurance-conscious” and many people 
feel that insurance companies have unlimi- 
ted supplies of money. 

The moral fiber of the public, I believe, 
lacks the sense of what is fair and right. 
This is exhibited through fallacious or 
trumped-up-claims, income-tax-evasion, pay- 
ola, fixed-radio-programs, padded-expense- 
accounts, thefts-from-banks-and-stores, un- 
reasonable-strikes, and things that of them- 
selves just indicate that the public moral 
fiber is breaking down. 

As an example, years ago any person 
caught for stealing was more or less ostra- 
cized in the community. Today, the same 
does not hold and there doesn’t seem to be 
the great public resentment. 

I hope it is not true, but everyone pres- 
ent has heard it said in the last few years 
that, “The sin is not in stealing, but in get- 
ting caught.” 

I hate to use this example, but it seems 
to exemplify what we have been thinking 
about. 


MR. BRADFORD: Mr. Kelly, you gave 
me an answer as to the public attitude re- 
garding the question, but what about the 
other side of the picture? Do you have any 
opinion as to what part the doctor may 
play in causing this increase in malpractice 
litigation? 


MR. KELLY: According to the AMA, 
there are not sufficient doctors to take care 
of the public demands. In communities 
where this is pronounced, the doctors do 
not have sufficient time to properly care 
for their patients or to give them as much 
time as the patient thinks he needs. 

One of the most important things in 
medicine is confidence. The “old family 
doctor” theory is that the patient was able 
to chat with his doctor and develop a fam- 
ily history, and the doctor knew as much 
about the patient and his family as anyone. 
This relationship has disappeared, and 
this has come about with the fast-moving 
times and has been expedited considerably 
by the use of highly-trained specialists who 
have, to some extent, displaced the family 
doctor. These changes indicate that the 
specialist no longer has time for small-talk 
with the family. 

As other professional men, physicians 
must face these things as matters of cold 
business decision. Specialization is drawing 
a barrier between the doctor and the pa- 
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tient. The specialist is dealing more with 
the patient through another doctor, than 
directly. This often leads to misunder- 
standings and resentment. 

Many times the patient does not even 
know who the specialist is, or where his 
office is located, or his type of specializa- 
tion. 

Frequently the doctor does not tell the 
patient, or his relatives, the true facts re- 
garding the patient. 

Unsatisfactory answers from the doctor 
make the patients’ relatives and the pa- 
tients suspicious and uneasy and often an- 
gry. 
It has been said that all of this causes 
some “untoward resentment” in the feeling 
that all doctors are very wealthy, that they 
charge high fees, and that they are not par- 
ticularly interested in the welfare of their 
patients. 

In my opinion, a good example of this is 
the increasing refusal of doctors to make 
house calls and their disposition to use 
blind phone numbers or answering services. 

When a patient does contact a doctor, 
all too frequently the doctor says, “Go to 
the hospital where I will meet you.” This 
is an irritant because the patient knows 
that the doctor can make one round in the 
hospital and see many patients in a short 
time, collecting substantial fees from each 
one. 

It does not help the situation when news- 
papers carry daily accounts of malpractice 
judgments and the amounts thereof. The 
fact that many doctors belong to expensive 
clubs, drive expensive automobiles, and be- 
come involved in income tax violations, 
are detrimental factors. While these things 
are not only the sins of doctors, (as with 
other professional men) sick people are 
more conscious of their own well-being, 
both physically and financially. There- 
fore, the things I have referred to take on 
greater importance in the minds of these 
ill persons so they pay more attention to 
the fees charged. 

The article which most of you read 
recently appearing in the Saturday 
Evening Post is a good example. The pub- 
lic studies these articles, perhaps written 
more for doctors than anyone else. In a 
few instances, the plaintiff is almost as well 
versed in the literature regarding his com- 
plaint as the doctor is. 

Lawyers, too, contribute their share in 
encouraging these suits against doctors. 
The size of the verdicts is increasing be- 
cause of the use of better qualified plain- 
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tiff’s lawyers who have made a study of 
medical problems, the use of charts, illus- 
trations and visible exhibits, the fact that 
the public generally pays high insurance 
premiums: all these, play a part in increas- 
ing the size of verdicts. 


MR. BRADFORD: Doctor, do you have 
any idea as to how many doctors are cov- 
ered by insurance for malpractice, and do 
you have any idea as to the general or usual 
amount that these doctors carry? 


DR. STEWART: Probably ninety per- 
cent of the physicians of this country car- 
ry insurance and the practitioners carry 
perhaps around $25,000 to $75,000, and the 
surgeons and the specialists, particularly, 
$100,000 to $300,000 coverage. 


MR. BRADFORD: Mr. Kelly, are any 
Statistics available as to what happens to 
these suits that are filed against doctors? 


MR. KELLY: An effort is made to settle 
about nineteen percent of these cases. About 
forty-three percent of the claims made de- 
velop into litigation and ceed 
one-third of the suits are settled. 

About seventeen percent of the suits 
which are filed are voluntarily dismissed 
and, of these, in about forty-one percent of 
these cases that are tried, the defendants 
get verdicts. 

It is estimated that approximately nine 
percent of the suits filed develop into ac- 
tual verdicts against the defendants. 


DR. STEWART: Mr. Bradford, has your 
personal experience in handling malprac- 
tice cases enabled you to form an opinion 
as to why so many suits have recently been 
filed against doctors? 


MR. BRADFORD: Well, most of the 
reasons I think for filing malpractice suits 
have been covered by previous answers; 
but, in addition to those answers, I have 
found that many suits arise from the inex- 
perience of interns and people who meet 
people who come to hospitals as emergency 
cases or from other hospitals where they 
were greeted first by the interns who had 
had some positive training in their fields, 
and who did not hesitate to express opin- 
ions based upon what they knew and what 
they had read, but who had not yet had the 
practical side of this training, and who were 
inexperienced, so to speak, in that training 
or in the field of the practice. 

I have seen some suits that have origin- 
ated because MDO’s and MD’s had started 
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a feud between themselves, and a sort of 
feud situation developed. That is not as 
prevalent as it was. Neither side was get- 
ting anywhere and it was merely a race for 
awhile to see who could cause the most 
suits. 

I don’t mean that generally in the pro- 
fession, but there were a few who thought, 
“Well, I would like to get even with some- 
one on the other side.” 

Many suits were baseless. A lot of times 
suits are baseless. A lot of times people 
are trying to get something for nothing. A 
lot of times they hope the doctor will be 
afraid of publicity. Young lawyers who will 
take any kind of a case want to get into the 
courtroom and show off. They try some of 
these cases to get experience and maybe get 
a few dollars in settlement of the case. 

But, reverting to Mr. Kelly’s answer a 
few minutes ago regarding California, it is 
understandable, perhaps, to the lawyer, 
that in California they are not as strict as 
they are in most states regarding the proof, 
or the nature of the proof, required to es- 
tablish a case or to get past a directed ver- 
dict. I am told in California, in many cases, 
that a lay witness can express an opinion 
that a doctor has omitted some treatment 
he should have administered, or has been 
guilty of malpractice in that he did some- 
thing that was not proper. 

I have also read in a recent article that 
in California, where they may apply the 
“res ipsa loquitur doctrine”, that they 
have what has been referred to by some 
writer as a “rule of sympathy” which has 
extended the res ipsa loquitur doctrine, 
and if you are going to get into a sympa- 
thetic deal, mostly any person who has an 
injury, if you are human at all, you will 
sympathize with him, and if you carry that 
on to the final degree, you, of course, get 
verdicts for everybody that is injured or 
doesn’t recover. I don’t know what happens 
to those who are dead. You should be sym- 
pathetic. But, anyway, the doctors get 
tarred with that. 

In California, another thing that perhaps 
is the worst thing that happens in Califor- 
nia, outside of lay witnesses who testify that 
a doctor has not done the job in a good 
manner, is the fact that they allow disclos- 
ure of insurance coverage to the jury. Now 
I do not practice in California. I have 
never tried a case there but I have read that 
to be a true fact. 

Sometime ago I was in Louisiana, and I 
was talking to one of their trial judges and 
he told me that in Louisiana in the state 


INSURANCE COUNSEL JOURNAL 


October, 1960 


courts they can make the insurance com- 
pany a party-defendant in public liability 
cases, and I asked him the difference be- 
tween the results in the federal court and 
state courts; in the federal courts, of course, 
they could not name the ifisurance carrier 
as party-defendant. He told me that they 
could not give any accurate figures, but he 
would believe that the verdicts ran many, 
many times higher where the insurance 
company was named as a party and it was 
disclosed to the jury that actually a carrier 
was involved, and it would not come out of 
the individual defendant. In our state, I 
am glad to say they have not relaxed the 
rule very much as to the kind of proof re- 
quired, or the degree of proof necessary, to 
establish a malpractice case. 

There are three prime, or three leading, 
ways that liability may be established. One 
of them is from an examination of the doc- 
tor himself, usually done by deposition to 
get the admissions out of him as to what he 
did or did not do and what should have 
been done, and by citing examples of hy- 
pothetical questions. 

Another is, of course, to use textbooks in 
examining the doctor, or cross-examining 
the doctor, and to try to get admissions 
from him that the classic textbook was not 
complied with, that he has done something 
different or omitted something as is sugges- 
ted in different textbooks that are standard. 

Of course, the obvious and last method 
is to get the doctor on the stand and make 
him admit, himself, that he has done some- 
thing wrong or omitted something. 


Dr. Stewart, what has been your experi- 
ence regarding chance remarks of interns 
and lawyers who sort of stir these things up, 
and things of that nature that in your opin- 
ion have caused an increase in this type of 
litigation? 


DR. STEWART: Mr. Bradford, before I 
answer that I should like to digress just 
long enough to say that we have not found 
the perfect way to avoid suits against doc- 
tors. Jack Leonard has apparently found 
the perfect way to avoid falling heir; he 
jumps aside. Now we may have to find a 
way like that. Mr. Bradford, I agree with 
you on all of the points made, except 2 few 
ad libs that you put in. I haven’t had time 
to study some of those yet but, in my opin- 
ion, it is not only eager interns and eager 
practitioners who make undiplomatic re- 
marks, but medical men of all ages, as I 
have previously commented. I am quite 
sure that in our communities we have en- 
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tirely too many eager-young-lawyers-who- 
are-hunting-experience, to state it kindly, 
or perhaps a small settlement fee, as you 
have mentioned. 

But there are other matters to be taken 
into account. Insurance has grown so rap- 
idly, and coverage is so absolute, that every- 
one expects something from an insurance 
company for anything that happens to him. 

Automobile insurance is foremost in the 
minds of the public and we have insurance 
to cover slipping in the bathroom, being 
hit by a golf ball, the havoc of a storm, and 
things like that. Everytime a person suf- 
fers a loss, the first question is: “Is it cov- 
ered by insurance?” 

It has gotten to the point where people 
expect something for any untoward result. 

Just a few weeks ago, the wife of a fam- 
ous author in Miami had an automobile 
accident—as a matter fact, she had her 
children in the car and, without looking 
right or left, she went straight through a 
red light and went head-on into another 
car and everybody went to the hospital. 


The first thing she said when the officers 
got there:—she said, “Officers, who can I 
sue?” 


MR. BRADFORD: Dr. Stewart, every 
lawyer has heard it said it is difficult to 
prove a malpractice case because the doc- 
tors stick together. I know this is sort of a 
ticklish question, but I would like for you 
to comment on whether or not this is true 
and what your ideas on that general state- 
ment are. 


DR. STEWART: This is my own opin- 
ion and this didn’t come from the statistical 
report of the AMA that we have been talk- 
ing about. It is an excellent question and 
one difficult to answer because the atti- 
tudes of doctors change during the years. 

I can remember the time when doctors in 
small communities were jealous of each 
other and they encouraged suits against 
each other. Then there came a time when 
doctors practically refused to testify against 
other doctors for fear of being ostracized. 
It is my frank opinion that this time has 
passed. 

In malpractice litigation, I am sure you 
are familiar with this fact, that many times 
the case is settled because of an opinion 
given by an outside doctor who is consulted 
by the attorney. 

It is my opinion that it is the duty of the 
doctor who is called to testify to testify 
honestly. I am a firm believer of policing 
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medicine. I believe in cleaning our own 
skirts and I am sure you of the legal fra- 
ternity believe in the same principle re- 
garding your own profession. 

Lee Bradford probably needs some help 
down there in Miami, too. In my county, 
we have a committee that studies every mal- 
practice claim against a member of our 
medical society. No attempt is made to 

rotect the member. A fair and complete 
Soucien is held: that is, as fair as doctors 
know how to hold a hearing. A discussion 
is held among those hearing the evidence 
and reviewing the record, and a decision is 
reached as to whether or not the doctor is 
at fault. The doctor can then make his own 
decision, with the help of his attorney, as 
to what disposition should be made of the 
claim. 


MR. BRADFORD: I should like to think 
that perhaps I had a little hand in helping 
this idea along in originating the procedure 
in the medical society of calling people to- 
gether; and I had the pleasure of attending 
the first meeting that I know about of the 
sessions such as he has discussed, in which 
doctors let their hair down. 


I brought my client in and submitted 
him to examination and cross-examination 
by the doctors present, and the records 
were brought there and he was embar- 
rassed, if there was any embarrassment 
there, and he was criticized and he was 
told things that should have been done 
that were not done, and it was a frank dis- 
cussion and an enlightened discussion 
among the medical men as to whether or 
not this doctor had done anything for 
which he should be sued; and I think it 
was a healthy, good, situation that they 
brought about. I think if we had some or- 
ganization, rather than a formal organiza- 
tion, in our own bar, perhaps where we 
could bring defending lawyers before them 
for a review of their acts and perhaps some 
guidance, it would be, maybe, a help to our 
own profession. 

You know, lawyers like to talk about 
their own cases, and this ends the program 
as far as the statistics are concerned, but I 
have one statistic, or one case, that I shouid 
like to call to your attention, a personal ex- 
perience, and this happened not too long 
ago. 

A lady was involved in an automobile ac- 
cident and her attorney sent her to a doc- 
tor of his choosing for an examination for 
the purpose of testifying in the case as to 
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the nature of the injuries, extent of disa- 
bility, and so forth; and while the lady was 
there she decided that she would have a 
complete examination, and perhaps put 
it on the bill, I don’t know, but at any 
rate, she wanted included also an examina- 
tion for cancer and the doctor examined 
her, and examined her in the presence of 
a nurse, but when it came to the fluoro- 
scopic examination he put on his armor 
and proceeded into the room and the wo- 
man was prepared and she went into the 
flouroscopic examination room with the 
usual gown. 

After she left the doctor’s office, a few 
minutes later her husband called, and he 
was rather disturbed. The wife hadn’t 
gotten home, and the doctor explained that 
he was running a little late with his ap- 
pointments and she had left and she would 
be home in a few minutes. 

I don’t know where she stopped or tar- 
ried, but I have a suspicion that there was 
some unusual lapse between that time, and, 
at any rate, a little later the husband called 
back again and, this time, he was really 
fuming. He accused the doctor of man- 
handling his wife and of treating her im- 
properly and fondling her, and such things, 
and the doctor, of course, said he knew 
nothing about that and denied it. Shortly 
thereafter a suit was filed. 

It was a rather sketchy suit and the law- 
yer called me and he said, “Are you willing 
to take the case?” And I said, “Let me talk 
to the doctor.” 

And I talked to the doctor again, got 
all the details, and the doctor said, “By no 
means pay anything. This is one we will 
fight.” 

So I informed the lawyer and he said, 
“Well, I will allege the details.” 

I said, “Go ahead and allege the details. 
We will be ready for you.” 

So he alleged this: 


“That the defendant, did make and 
cause the plaintiff to disrobe in one of 
the examination rooms of the defendant's 
office and did thereafter place the plain- 
tiff behind a fluoroscope machine; that 
the defendant while the plaintiff was 
disrobed, did fondle and molest the body 
of the plaintiff and, further, did cause 
his privates to come into contact with 
the plaintiff, and did then and there at- 
tempt to force his attentions upon the 
plaintiff.” 


Well, that really made the doctor mad. 
So I had some pictures taken of the doctor 
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in his full uniform——his leaded apron. Re- 
member, mind you, this is a leaded apron, 
gloves and goggles, and he went into this 
room with her.. 

I had these pictures made. You know 
what they looked like. I sént the bill into 
the home office, and I had an immediate 
letter back from the home office wonder- 
ing what the devil I was spending their 
money for, taking pictures of a doctor, so 
I sent in the pictures without any explan- 
ation and it just about tore up the home 
office. They said it was several days before 
they got back on an even keel and they 
called him the ‘““Man From Mars.” 

Well, the suit had gotten down to the 
time of getting ready for trial, and the law- 
yer called me and wondered if I would pay 
anything, and I said, “No, the doctor said 
I should pay nothing.” 

They filed a second suit and, again, it 
came almost to trial and they said, “Will 


you pay?” And I said, “No, we will not 
pay.” 

Finally they said, “Will you pay any- 
thing?” 


I talked to the doctor and he said, “I will 
tell you what we will do. I will authorize 
$100 to keep from going to court, but, on 
this condition, that she sign in writing a 
statement withdrawing every one of the 
charges and saying that it is a lie.” 

I said, “That’s a big order, doctor. I 
don’t know whether she will go that far, 
since she has gone this far, and she may not 
want to go that far.” 

He said, “That’s the only condition in 
which she will get the $100.” 

Of course, as you know, we have to get 
the consent of the doctor to make any pay- 
ment in a case of this kind. So I called the 
lawyer and he said, “I don’t know, I will 
talk to my client.” 

A few days later, he talked to her, and 
he called and he said, “We will take the 
$100.” 

I said, “I will write the letter.” 

This is the letter that she signed: 


“By this letter, I hereby acknowledge 
that I have heretofore filed two suits 
against you—one in the Civil Court of 
Record, Case No. 59 2718-B; the other 
suit in the Circuit Court of Dade County, 
Florida, Cause No. 41185-N, claiming 
mistreatment and unprofessional conduct 
on your part during 1957. 

“I hereby withdraw the complaint I 
made against you and certify that you 
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have not been guilty of any professional 
misconduct or improper treatment as al- 
leged in said suit.” 


Now, that is the result of one suit. Of 
course, that’s one that I brought here, but 
there are many, many suits of that nature 
that are, perhaps, not settled for $100. But 
yet you can understand the problem that 
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we have in some of these cases that are so 
unjustified. 

I had hoped that we would have some 
time to answer a few questions if anybody 
wanted to ask any questions from the floor, 
but I see we are running so late and some 
of you are getting close to that door, and I 
want to beat some of you out of here so 
we will adjourn. 
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Contribution and Indemnity 
Among Tortfeasors 


W. Pace KEETON 
Austin, Texas 


A. Introduction 


HIS subject of contribution and indem- 

nity among tortfeasors has been re- 
ceiving in recent years a great deal of at- 
tention from courts and lawyers. It fre- 
quently occurs that two or more persons 
are each responsible for all damages suf- 
fered from a single and indivisible injury.’ 
The law provides in such a case for joint 
and several liability. Thus, the injured 
party may shift his entire loss to only one 
of several tortfeasors. Quite obviously, the 
injured party may have one of several reas- 
ons for seeking recovery against only one 
of several possible tortfeasors, including 
financial responsibility, difficulty of mak- 
ing out a case, ease with which one can be 
reached, etc. 

The twin rights of contribution and in- 
demnity exist only to take the sting out of 
the common law rules permitting the in- 
jured person to get satisfaction from any 
one of several joint tortfeasors. Historical- 
ly, neither the common law courts nor leg- 
islative bodies were sympathetic with the 
wrongdoer. In the old Highwayman’s case, 
one highway robber sued another robber 
for an accounting of plunder obtained by 
a joint venture. The court dismissed the 
bill with costs adjudged against plaintiff's 
counsel, held plaintiff's solicitors in con- 
tempt of court, fined one fifty pounds, de- 
ported the other, and had both plaintiff 
and defendant beheaded. As Prosser has ob- 
served: “In short, contribution was not al- 
lowed.”* In a number of well-known fields, 
the law has manifested unwillingness to 
come to the aid of persons whose conduct 
does not conform to legal standards, par- 
ticularly if such persons in order to make 
out case have set up their nonconforming 
conduct as a part thereof. It will do to 
cite here the clean hands doctrine of equi- 
ty, the notion that parties to an illegal con- 
tract will not be afforded relief, and the 


1The meaning of the term “single and indivisi- 
ble injury” is ably explored’ by Jackson, Joint Torts 
and Several Liability, 17 Tex. L. R. 399 (1939). 
“Prosser, Torts (2nd Ed. 1955) 246. 
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doctrine that contributory negligence is a 
complete bar to recovery. 

The right of indemnity or the right to 
secure full restitution from another is a 
creature of the courts or the common law, 
and some of the principles related to it 
were developed prior to the enactment of 
contribution statutes. The underlying no- 
tion of indemnity is that a basic or prim- 
ary liability should be imposed on one ev- 
en though others are for various reasons 
also liable with the first, or even without 
the first, to a third person. The noncon- 
tractual obligation to indemnify another 
has generally been considered a quasi-con- 
tractual obligation, and is based on the no- 
tion that one person has been compelled to 
discharge an obligation which should more 
properly rest on another, and therefore 
the latter has been benefited unjustly by 
having his obligation discharged.* 


3Leflar, Contribution and Indemnity Between 
Tortfeasors, 81 U. of Pa. L. R. 130 (1932) ; Dawson, 
Unjust Enrichment 36 (1951). (The obligation is 
created to “insure that liability is ultimately rested 
where justice requires it to be rested.”) 
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B. Indemnity 


The justification for imposing a primary 
responsibility on one of several tortfeasors, 
at least as between themselves, is that the 
tortfeasors are not in pari delicto or equal 
fault. Thus, an intentional wrongdoer is 
obligated to indemnify a negligent tort- 
feasor who is also liable to the claimant; 
so also, one who is vicariously liable must 
indemnify the one who was the blame- 
worthy actor. Likewise, one who is held 
strictly liable should be indemnified by 
one who is found to be guilty of fault. But 
the courts have attempted to go further, 
and have in various ways allowed indemni- 
ty as between negligent but unintentional 
wrongdoers. These are the important and 
troublesome cases. While the law on this 
subject originated in the absence of con- 
tribution statutes, the later have con- 
tained a provision similar to that con- 
tained in the Uniform Act as follows: “This 
act does not impair any right or indemnity 
under existing law.” My point is, however, 
that the existence of a right of contribu- 
tion by statute is a factor bearing upon 
whether a right of indemnity should be 
recognized, since a contribution right does 
minimize the hardship or injustice result- 
ing from the fact that a particular tort- 
feasor has satisfied the entire loss. While 
occasionally a court will simply be content 
to say that one of two or more tortfeasors 
was guilty of the greatest fault and, there- 
fore, should indemnify the others,* usually 
a test of some kind has been announced. 
It is, I believe, fairly safe to say that one 
who is guilty of only ordinary negligence 
will be entitled to indemnity against one 
guilty of recklessness or gross negligence.® 
Likewise, in those jurisdictions recogniz- 
ing a distinction between degrees of negli- 
gence, it is quite likely that one guilty of 
only slight negligence will be entitled to 
indemnity against one guilty of ordinary 
negligence. Thus, if a passenger in a com- 
mon carrier vehicle is injured or killed in 
a collision, it is quite possible for the court 
and jury to find that while the driver of 
the common carrier vehicle was guilty of 
the slight negligence required by a com- 
mon carrier to a patron, it was not guilty 
of ordinary negligence, and so is entitled 
to indemnity against the driver of the oth- 


4Panhandle Gravel Co. v. Wilson, 248 S.W. 2d 779 
(Amarillo Civ. App. 1952) . 

5Hardware Mutual Casualty Co. v. Danberry, 48 
N.W. 2d 567 (Minn. 1951). 
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er vehicle.” One approach to the determi- 
nation of whether a tortfeasor has a right 
of indemnity against another is to treat the 
suit for indemnity in exactly the same way 
as a torts case would be treated even though 
the theory of recovery is unjust enrich- 
ment.* Thus, in some jurisdictions, an in- 
demnity case is treated in exactly the same 
way as a torts case would be treated from 
the standpoint of the last clear chance and 
discovered peril doctrines.’ -Notwithstand- 
ing commentators have generally expressed 
satisfaction with this position, I think those 
doctrines were extremely rough ways of 
relieving against the hardship of denying 
a contributorily negligent plaintiff all re- 
covery. If the admiralty rule of dividing 
damages equally between the plaintiff and 
the defendant had been established orig- 
inally, the last clear chance and discovered 
peril doctrines would never have devel- 
oped. Those doctrines represent an ex- 
tremely rough way of trying to put the 
loss on the one guilty of the greater fault. 
Often, their application reaches a result 
just as unsound as is reached by the con- 
tributory negligence doctrine which bars 
all recovery. So I do not favor indemnity 
but rather contribution, generally speak- 
ing. A peculair Texas doctrine which I 
would characterize as a variation of this ap- 
proach is illustrated by Humble Oil & Re- 
fining Co. v. Martin.” Defendant, Mrs. 
Love, left her car in a filling station op- 
erated by servants of the Humble Oil & 
Refining Co. The driveway was noticeab- 
ly sloping. Before any of the filling station 
attendants had touched the car, it rolled 
down the driveway and across the street, 
striking and injuring the plaintiff. The 
jury found Mrs. Love negligent in not set- 
tling the emergency brake. The jury found 
Humble’s servant negligent in failing to 


6Wheeler v. Glazer, 137 Tex. 341, 153 S.W. 2d 449 
(1941). In that case a passenger on a streetcar 
was injured when a street car and truck collided 
at an intersection. The injured passenger sued the 
street car company and the employer of the truck 
driver. 

7Leflar, Contribution and Indemnity Between 
Tortfeasors, 81 U. of Pa. L. R. 130 (1932) ; Hodges, 
Contribution and Indemnity Among Tortfeasors, 
26 Tex. L. R. 150 (1947). 

SNashua Iron & Steel Co. v. Worcester & N. R. R. 
Co., 62 N.H. 159 (1882); Colorado & So. Ry. Co. v. 
Western Light & Power Co., 73 Colo. 107, 214 Pac. 
30 (1923). Contra Kimbriel Produce Co. v. Mayo, 
180 S.W. 2d 504 (Tex. Civ. App. 1944, writ re- 
fused); Texas Bus Lines v. Whatley, 210 S.W. 2d 
626 (1948 N.R.E.). . 

9222 S.W. 2d 995 (Tex. Sup. Ct. 1949) noted 29 
Tex. L. R. 106. 
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investigate and determine whether the car 
had been left in a safe position. The ma- 
jority gave Humble a right of indemnity, 
stating: Where there are two tortfeasors, 
either or both of whom are liable to an in- 
jured third person, but one of whom has 
breached a duty which he owed both to his 
cotortfeasor and the injured third person, 
then the tortfeasor, who to his cotortfeasor 
is blameless, should be allowed indemnity. 
Now, I have several criticisms of this idea. 
First is that it is more difficult to apply 
than it appears to be. The second is that 
the question of whether one of the tort- 
feasors could have recovered against the 
other if he had suffered injury seems to 
be entirely immaterial to the question of 
whether the two were equally to blame for 
the injury caused to a third person. They 
could be equally to blame for such an in- 
jury consistently with the idea that only 
one of them was also acting dangerously 
toward the other. The difficulty with the 
test was well illustrated with the case of 
Humble Oil & Refining Co. v. Martin, 
supra. The facts have already been stated. 
The majority took the position that Mrs. 
Love breached a duty to Humble. This 
was not explained, but I suppose the idea 
was that Mrs. Love’s conduct was not only 
dangerous to third persons but also to 
Humble’s property. But I have difficulty 
in concluding that Humble couid have re- 
covered if in the position of a plaintiff be- 
cause it seems to me that if Humble was 
negligent to third persons in failing to in- 
spect the car, it was also contributorily neg- 
ligent. —The same majority took the posi- 
tion that Humble had no duty to act, 7.e., 
to inspect the car to protect Mrs. Love from 
the consequences of her own negligence, 
and with this I have no quarrel. 


The principle which has achieved the 
greatest currency is that a tortfeasor who 
is guilty of passive’ negligence only is en- 
titled to indemnity against a tortfeasor 
who was guilty of active negligence.’ This 
seems to be an outgrowth of the princple 
that one who is vicariously liable is en- 
titled to indemnity against the tortfeasor 
whose blameworthy conduct caused the in- 
jury. But the active-passive negligence 
formula applies to cases where both were 
negligent, but the negligence of one of 
them took the form of an omission to act 
rather than an act. It is the distinction be- 
tween misfeasance and nonfeasance. Le- 
flar in an article written in 1932, criticized 
this effort to distinguish between misfeas- 
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ance and nonfeasance as being a difficult 
and impractical one, and I quote: “But it 
is not a clear distinction; misfeasance and 
non-feasance shade into each other, and in 
many cases a given set of facts can with a 
little ingenuity be described as either the 
one or the other, at the describer’s will.”?° 
While the distinction is often misunder- 
stood, it cannot be denied that the distinc- 
tion between a wrongful act and blame- 
worthy inaction is a fundamental one. 
Moreover, with a proper understanding 
normally, there will be no difficulty in 
drawing the line. Thus, in the Humble 
case, Mrs. Love was guilty of an act of mis- 
feasance in leaving her car on the sloping 
driveway, without setting the brake, while 
Humble’s servant was guilty of non-feasance 
in failing to discover and eliminate the 
danger. An outgrowth of the passive-ac- 
tive negligence distinction is the principle 
that a tortfeasor who creates a danger 
should indemnify the one who fails to cor- 
rect it. I suppose this would mean the 
manufacturer who creates a danger in a 
manufactured product has the obligation 
of indemnifying an assembler or a distribu- 
tor who is guilty of intervening negligence 
in failing to discover it. Here, the appli- 
cation of the principle would mean that the 
tortfeasor who is last negligent having the 
obligation to indemnity, it is the tortfeasor 
who is first negligent in creating the dan- 
ger who has such obligation. My judg- 
ment is that none of the rules that have 
received currency as a basis for creating 
an obligation of indemnity as between neg- 
ligent tortfeasors are reliable, and that gen- 
erally speaking, they should be abandoned 
now that contribution has been made avail- 
able by statute. 


C. Settlement as a Basis 
for Contribution 


The Uniform Contribution Among Tort- 
feasors Act as amended and adopted by the 
Commissioners on Uniform State Laws, 
contains a provision as follows: Except as 
otherwise provided in this Act, where two 
or more persons become jointly and sever- 
ally liable in tort for the same injury to 


10Leflar, Contribution and Indemnity Between 
Tortfeasors, 81 U. of Pa. L. R. 130, 154 (1932). 
See Eastern Texas Elec. Co. v. Joiner, 27 S.W. 2d 
917 (Tex. Civ. App. 1930). See also for a criticism 
of the active-passive negligence formula, Hodges, 
Contribution and Indemnity Among Tortfeasors, 26 
Tex. L. R. 150 (1947). 
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person or property or for the same wrong- 
ful death, there is a right of contribution 
among them. It will be noted in the first 
place, that the Uniform Act does not re- 
quire a judgment to be rendered against 
a tortfeasor in order for a right of con- 
tribution to exist. In many contribution 
statutes that have been passed, however, a 
settling tortfeasor may not have contribu- 
tion from another tortfeasor even though 
the latter’s responsibility to the injured 
party was extinguished by the settlement. 
There may be several reasons why an in- 
jured party is unwilling to settle with a 
tortfeasor who is clearly liable except for 
entire damages, and it ought to be possi- 
ble for litigation to be avoided, if the in- 
terests of the non-settling tortfeasor can be 
adequately protected. In the first place, 
the non-settling tortfeasor’s liability to the 
injured party must be extinguished by the 
settlement; otherwise, he could be subjected 
to claims by the settling tortfeasor and the 
injured party. In the second place, the 
amount of the setthkement should not be 
binding on the non-settling tortfeasor as 
to the value of the claimant’s cause of ac- 
tion. The Uniform Act provides that the 
settling tortfeasor cannot recover in respect 
to any amount paid in a settlement “which 
is in excess of what is reasonable.” Thus, 
the issue in the trial of the case for con- 
tribution is an issue as to the reasonable- 
ness of the figure arrived at in settlement 
rather than the actual damages suffered. 
Another solution, however, would be to 
permit an inquiry into the issue of the 
claimant’s damages as well as the issue of 
liability on the part of the non-settling 
tortfeasor. The latter method is more fa- 
vorable, it would seem, to the non-settling 
tortfeasor because in no event should the 
settling tortfeasor recover more than his 
proportionate part of the settlement 
amount, and if damages are found to be 
less, then the non-settling tortfeasor should 
be held liable for only his proportionate 
amount of the total damages. This is im- 
portant because a claim at the time of set- 
tlement may look much better than it does 
later after the passage of time and after 
the healing process of a substantial recov- 
ery. The former method is an encourage- 
ment to.settlement and is favorable to the 
settling tortfeasor. While I think settle- 
ments are to be encouraged, it seems some- 
what doubtful to me that the interests of 
the non-settling tortfeasor should in any 
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way be impaired by a transaction to which 
he was not a party. 


D. Proportionate Part 


A proposal was made to the Uniform 
Commissioners to provide for contribution 
among tortfeasors on the basis of the rela- 
tive degrees of fault of the joint tortfeas- 
ors. The purpose was to apply the prin- 
ciple of comparative negligence, which has 
been adopted by statute in some jurisdic- 
tions in respect to contributory negligence, 
to a situation where joint tortfeasors have 
caused injury to one who was not negli- 
gent. This was not adopted, and the act 
reads: “In determining the pro rata shares 
of tortfeasors in the entire liability (a) 
their relative degrees of fault shall not be 
considered,” etc. Contrary to the views of 
most of my legal education colleagues, I 
have never believed that it was practical 
or feasible to compare faults other than in 
a general way, such as through the reckless- 
ness and negligence concepts. Apparently 
this has quite generally been the view a- 
dopted by the legislatures in dealing with 
joint-tortfeasors. Is there any reason for 
distinguishing between  joint-tortfeasors 
who injure an innocent third person, and 
joint tortfeasors who cause injury to one 
of themselves? 


E. Community of Responsibility 


The contribution statutes presuppose a 
community of liability, a common burden 
resting upon all members of a group, so 
that a tortfeasor cannot get contribution 
from another wrongdoer under the pre- 
vailing view unless the latter was also lia- 
ble to the injured party.* Often another 
person is — to blame for an accident 
with a tortfeasor without being accounta- 
ble to the injured party, who because of 
the absence of a duty of care or because 


11Employers Mut. Cas. Co. v. Chicago, St. P. M. & 
O. Ry., 235 Minn. 304, 50 N.W. 2d 689 (1951). 
See for a criticism of the requirement that there 
must be common legal liability, Harper & James, 
The Law of Torts (1956), Sec. 10.2, where it is 
said, “If the purpose of contribution is to make 
the wrongdoers share the financial burden of their 
wrong, then the primary element of contribution 
should be the participation of the wrongdoers in 
the acts or omissions which are considered tortious 
and which result in injury to the third person. 
See for articles on Contribution: James, Contribu- 
tion Among Joint Tortfeasors—A Pragmatic Criti- 
cism, 54 Harv. L. R. 1156 (1941) ; Gregory, Contri- 
bution Among Joint Tortfeasors—A Defense, 54 
Harv. L. R. 1170 (1941). 
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of an immunity or even because of the im- 
puted contributory negligence doctrines. 
Thus, quite frequently a non-negligent 
passenger in one of the cars may be injured 
in a two-car collision which is the proxi- 
mate result of the negligence of both driv- 
ers under circumstances making only one 
of the drivers liable. Thus the guest stat- 
utes often prevent a passenger from re- 
covering against his own driver; also a fam- 
ily relationship may give one of the driv- 
ers an immunity; a joint enterprise and 
master-servant relationship between a pas- 
senger and his driver may prevent a re- 
covery from the driver of the other car be- 
cause of the doctrine of imputed contribu- 
tory negligence; and finally the injured 
party may be an employee of one of the 
wrongdoers operating pursuant to a work- 
man’s compensation law whose liability to 
the injured party is fixed by the workman’s 
compensation law. Results under this gen- 
eral principle are not in my opinion al- 
ways sound, and a negligent tortfeasor 
should be able to get contribution from 
another who is equally to blame so long as 
the policy which prevents a recovery by 
the injured party 1s not circumvented by 
allowing the tortfeasor contribution. For 
example, the policy which prevents a child 
from sueing the parent should not prevent 
a third person held liable for $50,000 dam- 
ages from obtaining contribution against 
the child’s parents. So also, the policy 
which prevents a guest from recovering 
against his own driver because of the dan- 
ger of collusion has no relevance to a claim 
by the driver of another car against the 
host driver for contribution. 

In some jurisdictions where contribu- 
tion statutes do not permit a settling tort- 
feasor a right of contribution unless he has 
satisfied a judgment rendered against him, 
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there is a way for the claimant and one of 
the tortfeasors to settle out of the claim- 
ant’s entire cause of action, creating at 
the same time a right of recovery by the 
settling tortfeasor against other wrongdo- 
ers. At common law, tort causes of action 
were not generally assignable. Much could 
be said about this result.1* Survival and 
assignment statutes of one kind or another 
have often been construed as allowing tort 
claims to be assignable. This is true in 
Jowa, Kentucky, Michigan, Mississippi, 
New Hampshire, South Carolina, Texas, 
and Wisconsin. It is therefore possible for 
a tortfeasor to settle with an injured party 
by making (a) a payment for a release as a 
covenant not to sue that does not release 
the non-settling tortfeasor and (b) a sepa- 
rate payment for an assignment of his 
cause of the claimant’s reserved cause of 
action against other tortfeasors. There are 
some interesting problems raised by this. 
In Texas, it has been held that an injured 
party releases a pro rata part of his cause 
of action by settling with one tortfeasor, a 
result that protects the non-settling tort- 
feasors against collusion.** And there is 
some doubt about whether parties could 
make a contract of settlement providing for 
a different result. Another pitfall for 
claimant and of course something that the 
non-settling tortfeasor can take advantage 
of, is the apparent general rule that a claim- 
ant who settles with a tortfeasor with the 
obligation of indemnifying another is 
through, unless the contract of settlement 
specifically permits another tortfeasor with 
the right of indemnity to recover. 


12See Annotations, Assignability of Claim for 
Personal Injury or Death, 40 A.L.R. 500. 

13Gatlegno v. The Parisian, 53 S.W. 2d 
(Tex. Comm. App. 1932). 
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Tort Trends and Trial Tactics 


RosBERT W. MILLER 
Syracuse, New York 


ITHOUT access to an omnipotent 

crystal ball, a considerable amount 
of reading is involved in any attempt to 
seek out the current trends in tort law. It 
has been estimated that 6,000 to 7,000 tort 
cases appear each year in the advance 
sheets.!. Added to these are many excellent 
articles in the various law journals and 
periodicals. The Restatement of Torts 
(Second) invites careful and analytical 
study. Further rich sources of material are 
the day-to-day practices of attorneys and 
claims men as well as the many unreported 
decisions in the lower courts which some- 
how become known to busy practitioners. 
Legislation, both new and proposed, must 
not be overlooked. In the area of news let- 
ters, For the Defense is published to in- 
crease the professional skill and enlarge the 
knowledge of defense lawyers. In contrast, 
particularly as to editorial style and com- 
ment, is a news letter published for plain- 
tiffs’ lawyers where disfavored decisions are 
often characterized as “retrograde” and the 
courts which dare to so decide are soundly 
castigated. Its editor wrote: 


“Botta v. Brunner * * * was, to our way 
of thinking, just about the most melan- 
choly, obtusely reasoned opinion of 1958 
* * *.| There was more thunder than 


lightning in this retrograde decision * * 
* 990 


Yet, a few years later, when the same court, 
now composed of five of the seven judges 
who decided Botta, rejected the viability 
rule for prenatal injuries, the same editor 
commented: 


“This praiseworthy trend has just come 
to fine flower in a decision of New Jer- 
sey’s highest court * * * overruling prior 
retrograde precedent and holding that 
an action will lie for prenatal harm re- 
gardless of viability. Once again we are 
taught by a great court that no rule 
is settled until it is settled right and that 
Stare Decisis does not mean the perpe:- 
uation of manifest error or the santifica- 
tion of ancient fallacy. The common 
1Annual Survey of American Law—Torts, 35 


N.Y.U. Law Rev. 502 (Feb., 1960) . 
223 NACCA Law J. 27, 28. 
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law continues to ‘work itself pure’ 
through rules drawn from the fountain 
of justice.’ 
The New Jersey court may well be wonder- 
ing whether it should be more concerned 
with the praise or the criticism. 


Groundless Actions 


One impresion gathered from reading 
recent decisions is that many of the actions 
reaching the courthouse should have been 
stillborn in the initiating lawyer’s office. 
Let me illustrate. In a personal injury case 
an insurance company had the client of an 
attorney physically examined without the 
knowledge or consent of his attorney. 
Would you expect service of a complaint, 
with the attorney as plaintiff, demanding 
three million dollars from the company as 
damages due, not to the client, but to the 
attorney?! Suppose you should negligently 
cause brain damage to a three year old boy 
in an auto mishap. Seven years later this 
boy, now ten years of age, pulls the trigger 
of a rifle and plaintiff is shot. Would you 
expect to be sued for the injuries occa- 


3NACCA News Letter (Feb., 1960), p. 3. 

4Harmatz v, Allstate Insurance Co., 170 F. Supp. 
511 (S.D., N.Y., 1959). The complaint was dis- 
missed as “the penalty for violations of this rule is 
not a personal action for damages by the aggrieved 
attorney.” 
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sioned by this shooting and, further, have 
to defend yourself on an appeal?> Sup- 
pose you had an employee with an alcohol 
problem which you tried to help him solve. 
If, when you were away on a vacation, this 
employee, on a Sunday should take his 
own car, buy liquor, consume some of it 
and injure the plaintiff while driving home 
in an intoxicated condition, would you ex- 
pect to have to go to the time and expense 
of defending yourself, both upon trial and 
upon an appeal, principally because the 
employee was judgment proof and carried 
no automobile insurance?® If your six- 
year-old became indisposed at school and 
the authorities called home for someone to 
come after him and talked with your ele- 
ven-year-old son, and he while bringing 
his brother home should lose control of the 
bicycle on which both were riding, with re- 
sulting injuries to the older boy, would you 
authorize an action for damages against 
the school district and insist upon an ap- 
peal in the event of an adverse judgment?? 
Or suppose your client’s daughter in col- 
lege should commit suicide. Would you 
suggest a wrongful death action against a 
professor of education who served as the di- 
rector of student personnel services, on the 
primary ground that allegedly being aware 
of the daughter’s emotional disturbance 
and personal problems, he was negligent 
in failing to secure emergency psychiatric 
treatment for her?’ Finally, suppose an 
adult in full possession of all his mental 
faculties jumped into a body of water eight 
to ten feet deep and drowned. The com- 
plaint charged your client with negligence 
in “urging, enticing, taunting and inveig- 
ling” deceased to make the jump, causing 
such a mental impact that he was deprived 
of his volition and placed under compul- 
sion to do so. Would you expect to have to 
go to the highest court in the state to learn 
that the complaint was “not only without 
precedent but completely without merit’”’?® 

Groundless suits swell the volume of liti- 
gation, increase court congestion and im- 


5Firman v. Sacia, 7 A.D. 2d 579, 184 N.Y.S. 2d 945 
(3 Dept., 1959). 

6Trammell v., Ramey, 329 S.W. 2d 153 (Ark., 
1959) 

7Kerwin v. County of San Mateo, 1 Cal. Rptr. 437 
(Dist. Ct. of App., 1959). 

SBogust v. Iverson, 102 N.W. 2d 228 (Wis., 1960) . 

*Yania v. Bigan, 397 Pa. 316, 155 A. 2d 343 
(1959). See Clegg v. Hardware Mutual Casualty 
Co., 264 F. 2d 152 (5 Cir., 1959) , where an onlook- 
er of a bad accident became frozen with fear and 
realized he was not the omnipotent, fearless man 
his psyche had envisioned him to be. 
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pose severe financial burdens upon those 
without an insurer to turn to in their hour 
of need. Certainly this ever growing suit 
consciousness of the public underlines the 
importance of proper insurance coverage— 
not simply for protection against ruinous 
judgments but for defense against ground- 
less actions. 


Liability Without Fault 


The area of liability without fault, cer- 
tainly not unknown to our law, seems to be 
widening. Extrahazardous types of activity 
have provoked decisional law imposing 
strict liability for injuries arising from such 
activity. All law students are familiar with 
Rylands v. Fletcher, as well as its limita- 
tions." Legislatures, usually in the exer- 
cise their police power, have created fur- 
ther exceptions to our ordinary rule of lia- 
bility based on fault only. For example, 
New Jersey has but recently held constitu- 
tional its statute imposing liability for 
ground damage upon the owner of an air- 
plane “whether such owner was negligent 
or not”. Broad interpretation of social 
legislation such as workmen’s compensation, 
originally intended to protect workers 
against the relevant dangers of a hazardous 
industry, is seen in the familiar “horseplay” 
cases.1° A recent example of this tendency 
was the holding by the New York Court of 
Appeals that a compensable injury was sus- 
tained by a messenger boy when, in his 
“youth and restlessness”, he used a rubber 
band to flip paper clips out the window 
and one backfired and hit him in the eye."* 
The decision provoked this newspaper 
comment: 


“So we continue to hope, rather hopeless- 
ly, we confess, that the climate of courts 
and boards (and we would include juries 
in negligence cases) may change suffi- 
ciently to recognize again that it is not 
good for a society to free an individual 
too completely from the consequences of 
his own stupidity; that such terms as 


10L.R. 3 H.L. 330 (1898) . 

1Gronn v. Rogers Construction, Inc., 350 P. 2d 
1086 (Ore., 1960) , where blasting operations fright- 
ened plaintiff’s mink. 

12Adlers Quality Bakery, Inc. v. Gaseteria, Inc., 
159 A. 2d 97 (N.J., 1960) . 

13§ee Diaz v. Newark Industrial Spraying, 159 A. 
2d 462 (Essex Co. Ct., N. J., 1960) , Tilly v. Dept. of 
Labor & Industry, 152 Wash. Dec. 111, 324 P. 2d 
432 (1958) with comment in 34 Washington Law 
Rev. 258 (1959); Crilly v. Ballou, 353 Mich. 303, 91 
N.W. 2d 493 (1958). 

14Johnson v. Loews, Inc., 8 N.Y. 2d 757. 
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‘contributory negligence’ and ‘reasonable 
care and judgment’ should not be wholly 
forgotten. 

The spreading notion that when some- 
one is injured, however much he may 
have been at fault, somebody else should 
pay is unsound. It is basically as much of 
an affront to human dignity and respon- 
sibility as a denial of the right to vote.”'® 


Those who advocate the imposition of lia- 
bility without fault and a master compensa- 
tion plan to care for all automobile acci- 
dent victims would probably applaud the 
New York court for its decision. 


Departure From Established Precedent 


Even the sporadic reader of the advance 
sheets will be impressed by the number of 
instances in which requests are made of 
courts to review prior rules and to depart 
from established precedent. For example, 
the Supreme Court of Illinois established 
the rule in 1898 that a school district was 
immune from tort liability. A subsequent 
statute, however, authorized school districts 
to take out liability insurance with respect 
to school bus operation. After an allegedly 
negligently driven school bus left the road, 
hit a culvert and burned, all of the injured 
pupils on the bus, except one, relied upon 
the statute and sought recovery to the ex- 
tent of the insurance, in this case, a maxi- 
mum of $20,000 each person and $100,000 
for each occurrence. The attorney for the 
remaining plaintiff sued the school district 
for $56,000 damages, challenged the validity 
of the immunity rule and requested its ab- 
olition. The court rejected the immunity 
doctrine outright but said nothing about 
the retrospective aspects of its overruling 
decision. After rehearing, the court, with 
two judges dissenting, adhered to the or- 
iginal decision and held “that, except as to 
the plaintiff in the instant case, the rule 
herein established shall apply only to cases 
arising out of future occurrences.”?* It 
is interesting to note that after the original 
decision and before the rehearing, the [I- 
linois legislature passed an act which im- 
posed a short statute of limitations on civil 
actions in tort against school districts, laid 
down a notice of claim requirement and im- 
posed a $10,000 limitation on the amount 
of recovery.'? 


15New York Herald Tribune, Apr. 30, 1960, p. 
10. 

16Molitor v. Kaneland Community Unit Dist. No. 
302, 18 Ill. 2d 11, 163 N.E. 2d 89 (1959). 

17H.B. 1615, Ill. Laws of 1959. 
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Davis, J., dissenting, felt the change 
should have been wrought by the legisla- 
ture, if at all. He stated: 


“The legislature, through committees, 
hearings, and other of its processes, can 
adequately inquire into the complicated 
circumstances attendant upon the estab- 
lishment of such liability and the raising 
of taxes for this purpose. These essential 
functions of investigation and inquiry 
are vested in the legislative branch of our 
government and this court is neither 
practically equipped for such task, nor is 
it constitutionally authorized to enter 
upon it.”1s 


He further suggested “the position of the 
court becomes even less tenable” when but 
one of the injured pupils of the 18 on the 
bus “can recover even though the other pu- 
pils were similarly injured in the same acci- 
—?? *." 


Adversary System 


We try our cases under an adversary sys- 
tem in which the lawyer serves as an ad- 
vocate of his client’s case. I was amazed at 
my law school when student counsel for 
plaintiff, in his opening statement in his 
first moot court case, began: “Members of 
the Jury, Mrs. Jones, my client, was struck 
down by defendant’s speeding car. She sus- 
tained some wonderful injuries.” I feel 
certain youthful enthusiasm was the basis 
for this statement for he certainly had no 
contingency fee contract. But can we light- 
ly dismiss the increasing number of cases in 
which claim is made of improper conduct 
of the trial judge during trial?!® And what 
can we say about those cases reversed on 
appeal because of the bickering and acri- 
mony of counsel which prevented an order- 
ly trial??° Are these the product of mis- 
guided enthusiasm, the result of resort to 
the art of baitsmanship** or simply a sign 


18Molitor v. Kaneland Community Unit Dist. No. 
302, supra, note 16, 163 N.E. 2d at 104. Cf. Cor- 
nelius v. Sinai Hospital of Baltimore, Inc., 219 Md. 
116, 148 A. 2d 567 (1959). 

19See note, Off the Deep End: Bias From the 
Bench, 11 Syracuse Law Rev. 244 (Spring, 1960) . 

20Morris Cohen & Co. v. Penn. Coal & Coke 
Corp., 10 A.D. 2d 667, 197 N.Y.S. 2d 125 (1 Dept., 
1960) ; Kavazanjian v. Brookhatten Trucking Co., 
199 N.Y.S. 2d 750 (Sup. Ct., 1960), Merger v. Na- 
tional Grange Insurance Companies, 200 N.Y.S. 2d 
549 (1 Dept., 1960). See Labrum, Time to Take 
Stock, Federation of Insurance Counsel Quarterly 
(Oct., 1954) . 

21See Botein, The Gentle Art of Judge Baiting, 
29 N.Y.S.B. Bulletin 115 (Apr., 1957). 
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of our times? Perhaps disciplinary action 
should be considered, at least in those cases 
of repeated improper conduct.** 


Getting To The Jury 


Recent decisions continue to emphasize 
the proof required for a prima facie case. In 
malpractice cases, for example, those situa- 
tions which require expert medical testi- 
mony must be carefully distinguished from 
those which do not.** In appraising the 
merits of most personal injury or property 
damage actions, the strategy of plaintiff's 
counsel will be to get by the judge and to 
the jury, or, stated another way, to create a 
question of fact which, if decided in his fa- 
vor, will not be disturbed by the trial or 
appellate court.** His research should indi- 
cate whether res ipsa loquitur is applicable 
and, if so, whether reliance on the doctrine 
is foreclosed if specific negligence is alleged 
or evidence thereof offered.*° Further, the 
source of the duty, whether common law, 
statutory or administrative regulation, is of 
considerable importance, not only as to 
pleading and proof requirements, but as to 
applicable defenses.?° 

Perhaps the ease of getting to a jury was 
highlighted by a comparatively recent FE- 
LA case. The basic facts were that a wo- 
man walked from a station platform on to 


22Jn re Wysell, 10 A.D. 2d 199, 198 N.Y.S. 2d 456 
(1 Dep’t., 1960), professional misconduct; State v. 
tblah, 348 P. 2d 172 (Okla., 1960) , harassing phone 
calls; In re Abbamonto, 166 N.E. 2d 622 (IIL, 
1960) . bad checks issued in business capacity; In re 
Cohen, 7 N.Y. 2d 488, 166 N.E. 2d 672, 199 N.Y5S. 
2d 658 (1960), refusal to give information at ju- 
dicial inquiry. 

23Davis v. Virginian R. Co., 80 S. Ct. 387, 4 L. Ed. 
2d 336 (1960); Mitchell v. Robinson, 334 S. W. 2d 
11 (Mo., 1960); Hammer v. Rosen, 7 N.Y. 2d 376, 
165 N.E. 2d 756, 198 N.Y.S. 2d 65 (1960); Mitchell 
v. Coca-Cola Bottling Co., 200 N.Y.S. 2d 478 (3 
Dep't., 1960) . 

24See Miller, Some Problems of Proof in Negli- 
gence Actions, 2 Syracuse Law Rev. 8 (Fall, 1952). 

25Citrola v. Eastern Airlines, Inc., 264 F. 2d 815 
(2 Cir., 1959); Weigand v. Pennsylvania R. Co., 
267 F. 2d 281 (3 Cir., 1959): McKenna v. Allied 
Chemical & Dye Corp., 8 A.D. 2d 463, 188 N.Y.S. 2d 
919 (4 Dep’t., 1959). 

26Utica Mutual Insurance Co. v. Paul Mancini & 
Sons, 9 A.D. 2d 116, 192 N.Y.S. 2d 87 (4 Dep’t., 
1959) , administrative rule; Watts v. Watts, 113 S.E. 
2d 720 (N.C., 1960), parking statute; Warren v. 
Bostock, 102 N.W. 2d 55 (Neb., 1960), statutory 
rule of the road; Orthopedic Equipment Co. v. Eut- 
sler, 276 F. 2d 455 (4 Cir., 1960) , misbranded surgi- 
cal nail; Daggett v. Keshner, 7 N.Y. 2d 981, 166 N. 
E. 2d 324, 199 N.Y.S. 2d 41 (1960), violation of 
New York City Administrative Code; Conte v. 
Large Scale Development Corp., 10 A.D. 2d 255, 198 
N.Y.S. 2d 989 (1960) , rule of state board of stand- 
ards and appeals. 
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the tracks and knelt down in the path of 
the train then 35-40 feet away and traveling 
12 to 15 m.p.h. The suicide’s body was 
picked up under the wheels of the train 
about 68 feet back of the front of the loco- 
motive, the braking distance being 80 feet 
under the conditions which existed. Plain- 
tiff, a grill-car waitress, was thrown against 
a service counter by the emergency stop. 
She gave evidence of pain in her shoulders 
and neck, became hysterical and was im- 
mediately hospitalized, but no serious phys- 
ical injury was ever found. She has since 
suffered from paranoid psychosis, evidenced 
by a belief she was responsible for the sui- 
cide’s death and would have to stand trial 
for murder. She was unable to return to 
work and chances for recovery were con- 
cededly not very bright. After trial before 
a jury, a verdict resulted for plaintiff. The 
trial judge denied motions for judgment 
notwithstanding the verdict and for a new 
trial, despite his opinion that “there was no 
evidence whatsoever of negligence on the 
part of the engineer” and that the jury 
finding that plaintiff's mental condition 
was the result of this incident was a “pre- 
posterous conclusion”. Why these rulings 
by the trial judge who indicated he would 
grant the motions “were he free to do so”? 
Because of his recognition of an attempt to 
follow the test laid down by the Supreme 
Court of the United States that: 


“Under this statute the test of a jury case 
is simply whether the proofs justify with 
reason the conclusion that employer neg- 
ligence played any part, even the slight- 
est, in producing the injury or death for 
which damages are sought.”27 


On an appeal by the defendant from the 
judgment on the verdict for plaintiff, the 
judgment was affirmed.?* In passing, one 
might ask whether a passenger, on identi- 
cal facts, might reasonably expect to get by 
the judge and be the recipient of such fa- 
vorable treatment? 


Trial Techniques 


In the area of trial techniques, current 
cases and legal literature contain many 
worthwhile suggestions. For the Defense 
has commented on some of these such as 


“7Rogers v. Missouri Pacific R. Co., 77 S. Ct. 443, 
448, 1 L. Ed. 2d 493 (1957). 

*sNew York, N.H. & H. Ry. Co. v. Henagan, 272 
F. 2d 153 (1 Cir., 1959). 
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the split trial,2® the per diem summation 
where permanent injuries and pain and 
suffering are involved,*° the use of the 
blackboard to illustrate money estimates for 
such items of damages,*? pre-trial motions 
regarding the so-called “whiplash” type of 
injury,*? jury instruction on the non-taxa- 
bility by the federal government of money 
received for personal injuries,** and exploi- 
tation of ad damnum demands.** What 
has there been said is incorporated here by 
reference. 

The advantages gained in admitting le- 
gal liability and limiting the issues strictly 
to damages was pointed up in two recent 
cases. In a wrongful death action involving 
a child, such an admission was the basis for 
the exclusion of evidence as to the manner 
in which the child met her death.** In a 
personal injury case, the admission pro- 
vided the reason for excluding photographs 
of the offending car offered to show the 
force and effect of the act which produced 
plaintiff's injury.** In short, in both these 
cases evidence was excluded which might 
otherwise have prompted a higher verdict. 
Further, suppose plaintiff's car, while 
stopped at a light-controlled street intersec- 
tion, is hit in the rear by your client’s car. 
While admittedly you may have some de- 
fenses, such as sudden brake failure, isn’t 
it quite likely a larger verdict will result if 
the jury should feel your client not only 
caused the damage but also put the 
wronged party to the time and expense of 
establishing the fault? While liability 
should not, perhaps, be admitted where the 
minds of reasonable men may differ on the 
fact issues, it is well to remember the puni- 
tive element involved in jury thinking. 

A memorandum opinion of an interme- 
diate New York court poses interesting pos- 
sibilities. Plaintiff recovered a judgment 
in an action against an attorney for mal- 
practice and the defendant appealed. It 
appears that during the cross-examination 
of plaintiff's present attorney, who testified 
as a witness in plaintiff's behalf, the de- 


291 For the Defense 22. See Rule 113, N.Y. Rules 
of Civ. Pr., permitting summary judgment in tort 
cases on issue of liability. 

30Jd. at 14, 30. 

5s1fd. at 30. 

327d. at 30. See also pps. 17, 29. 

337d, at 6. See also Morris & Nordstrom, Per- 
sonal Injury Recoveries and the Federal Income 
Tax Law, 46 A.B.A.J. 274 (March, 1960) . 

34Jd. at 17, 30. 

35Mathies v. Kittrell, 350 P. 2d 951 (Okla., 1960). 

36Pastras v. Waldbaum, 101 N.W. 2d 465 (Neb., 
1960) . 
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fendant endeavored to show that the wit- 
ness-attorney’s compensation was contin- 
gent upon recovery. That proof was held 
inadmissible by the trial court as relating 
to a privileged communication. In revers- 
ing, the memorandum recites: “In our 
opinion, the terms of the retainer, as to the 
attorney's compensation, were not privi- 
leged * * * and the evidence tending to 
show the interest of the witness should have 
been allowed.”**? Now assume plaintiff's 
attorney in a personal injury action be- 
comes an “unsworn witness” by urging “the 
jury to adopt his personal appraisal of elc- 
ments of unliquidated damages which are 
not susceptible to monetary _ proof.’’* 
Could it be validly argued that by so doing 
plaintiff's attorney has made relevant his 
financial interest in the case as evidenced 
by the retainer contract? And even if the 
contingency fee could be established, would 
it be tactically wise to give the jury this in- 
formation? 

Perhaps you have witnessed skits lam- 
pooning trial attorneys in which they were 
depicted as constantly interrupting the trial 
with their ceaseless and pointless objec- 
tions. Strangely enough, a number of re- 
cent cases in the appellate courts would in- 
dicate a reluctance to object, even to the 
point of failing to properly preserve the 
trial record for an appeal, which seems to 
have been an after-thought. Thus hearsay 
evidence, admitted without objection, was 
considered a sufficient basis for a jury find- 
ing on one of the essential elements of 
plaintiff's case.*® While medical opinion 
based on unproven assumption of facts is 
subject to timely objection,*® in a recent 
case opinion evidence of two physicians, 
predicated upon subjective evidence and 
bearing on the permanency of plaintiff's 
injury, was admitted without objection and 
was considered by the jury.*t Again, un- 

37 Registered Country Home Builders, Inc. v. Lan- 


chantin, 10 A.D. 2d 721, 198 N.Y.S. 2d 767 (2 Dep’t., 
1960) . 

38See Ahlers, The Unsworn 
Counsel J. 257 (Apr., 1960) . 

39Quick v. Benedictine Sisters Hospital Ass’n., 
102 N.W. 2d 36 (Minn., 1960). Accord: Kitts v. 
Shop Rite Foods, 64 N.M. 24, 323 P. 2d 282 (1958). 
Contra: Martin v. Alford, 214 Ga. 4, 102 S.E. 2d 
598 (1958). 

10Franzee v. Mackay Trucking Corp., 10 A. D. 2d 
713, 199 N.Y.S. 2d 514 (2 Dep’t., 1960) . 

11Powers v. Allstate Insurance Co., 102 N.W. 2d 
393 (Wis., 1960). See McNab v. Jeppensen, 102 
N.W. 2d 709 (Minn., 1960), opinion evidence; 
Frampton v. Hartzell, 4 Cal. Rptr. 427 (Dist. Ct. 
of App., 1960), hospital records; James v. Hogan, 
351 P. 2d 153 (Wash., 1960), references to party's 
poverty. 


Witness, 27 Ins. 
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sworn testimony was admitted, without ob- 
jection, in a civil trial*®? as was secondary 
evidence.*? It is not unusual to find appel- 
late courts pointing out that objection 
alone, without an accompanying ruling by 
the trial court, is insufficient to save the 
question for an appeal.‘ Some attorneys 
seemingly overlook the need for making an 
offer of proof where objections of their ad- 
versary to needed testimony have been sus- 
tained. And some who have attempted an 
offer of proof find it excluded for any one 
of a number of sufficient reasons.*° In 
short, we may conclude that not all law- 
suits are well tried. 

While the greater number of verdicts for 
plaintiffs are not excessive, those which are 
appealed on this asserted ground illustrate 
the reluctance of the appellate courts to 
resort to remittitur or to order a new trial. 
In a non personal injury case, the Supreme 
Court of Michigan stated: 


“We, as well as the trial chancellor, take 
judicial notice of the shrinkage in the 
value of the dollar, of the hardships vis- 
ited upon the recipients of fixed incomes, 
of the adjustments necessary to be made 
in their affairs. In short that the suit 
must be cut to fit the cloth.’”*¢ 


In a personal injury case where the claim 
of excessiveness was supported by awards 
for like injuries in the past, Musmanno, J., 
writing for the Supreme Court of Pennsyl- 
vania, remarked: 


“But, even if the leg fracture in the Mans- 
field case were to be equated with the 
gravity of the leg fracture in the case at 
hand, it must be noted that fifteen years 
have passed since the Mansfield verdict. 
In that time the American dollar has 
suffered so many fractures of femur and 
tibia that, according to physicians in fi- 
nance, it can limp along at only 52% of 
the speed it displayed in 1942. Every 
item that can be imagined costs more to- 


42Danze v. Strange, 165 Neb. 227, 85 N.W. 2d 
295 (1957). 

43.ang v. Parks, 166 N.E. 2d 10 (Ill, 1960), an 
injunction proceeding. See Hesse v. Peckham, 159 
A, 2d 922 (1960) , where similarly in a non-tort case, 
a daybook, not formally offered in evidence, went 
to the jury without objection. 

44See Joiner, TRIALS AND APPEALS 226, 227 (1957). 

45See 1 Trial Lawyer’s Guide 51-80; Joiner, supra 
note 44, p. 234. 

46Knights of Equity Memorial Scholarship Comm. 
v. Univ. of Detroit, 102 N.W. 2d 463, 465 (Mich., 
1960). See Virginian R. Co. v. Rose, 267 F. 2d 312 
(4 Cir., 1959); Lau v. West Town Bus Co., 16 Il. 
2d 442, 158 N.E. 2d 63 (1959) . 
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day than it did when the Mansfield de- 
cision was rendered. Among those items 
are legs, and the person who negligently 
breaks one belonging to another must 
pay the increased price just as he must 
pay the augmentation noted on every 
price tag found in every mart where 
money is legal tender.’’* 


Certainly statements such as these point 
‘o the need for maximum effort by defense 
counsel at the trial level. 


Some Prophecy 


If we attempt a quick look behind the 
curtain of the near future, what might we 
expect to see? Certainly the recognition by 
Michigan** of a wife’s cause of action for 
toss of consortium will provoke more liti- 
gation and cause insurance companies to 
review their release practices. New Jer- 
sey’s*® recognition, without a Dram Shop 
Act, that the negligent sale of liquor to a 
minor, causing his intoxication, could be 
found to be the legal cause of a resulting 
automobile accident induced by his drunk- 
en driving, will serve as a precedent for sim- 
ilar extension of the common law liability 
of the liquor vendor. The assault upon 
the citadel of privity will continue, both in 
r.egligence and warranty actions.°° The 
public, while perhaps agreeing that the 
manufacturer of the one-horse shay should 
not be held for damages caused when it 
finally collapses, may still insist upon a 
longer usable span for merchandise pur- 
chased, on penalty of otherwise finding it 
defective.*! The unexplained swerving or 


47Flank v. Walker, 157 A. 2d 163, 165 (Pa., 1960) . 

48Montgomery v. Stephan, 101 N.W. 2d 227 
(Mich., 1960). Accord: Acuff v. Schmit, 248 Ia. 272, 
78 N.W. 2d 480 (1956). See Ziegler v. United 
States Gypsum Co., 102 N.W. 2d 152 (Ia., 1960), 
no right to consortium where husband’s claim was 
barred under workmen’s compensation. 

49Rappaport v. Nichols, 31 N.J. 188, 156 A. 2d 
1 (1959). See Phenicie v. Service Liquor Store, Inc., 
23 Til. App. 2d 492, 163 N.E. 2d 220 (3 Dis’t., 1960) 
and Fladeland v. Mayer, 102 N.W. 2d 121 (1960), 
for possible defenses. 

50Hansen v. Firestone Tire & Rubber Co., 276 
F. 2d 254 (6 Cir., 1960); Canada Dry Bottling Co. 
of Florida v. Shaw, 118 So. 2d 840 (Dis’t. Ct. of 
App.. Fla., 1960); Greenberg v. Lorenz, 7 A.D. 2d 
968, 183 N.Y.S. 2d 46 (1 Dep’t., 1959); Smith v. 
Atco Co., 6 Wis. 2d 371, 94 N.W. 2d 697 (1959) ; 
Spence v. Three Rivers Builders & Masonry Sup- 
ply, Inc., 353 Mich. 120, 90 N.W. 2d 783 (1958): 
S. C. Johnson & Son v. Palmieri, 260 F. 2d 88 (1 
Cir., 1958) ; Henningsen v. Bloomfield Motors, Inc., 
161 A. 2d 69 (Sup. Ct., New Jersey, 1960) . 

51Darling v. Caterpillar Tractor Co., 171 Cal. App. 
2d 713, 341 P. 2d 23 (1959); Pryor v. Lee C. Moore 
Corp., 262 F. 2d 673 (10 Cir., 1958), cert. denied, 
360 U.S. 902 (1959). 
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loss of control of an automobile, resulting 
in harm to a passenger, a pedestrian or an 
occupant of an approaching car will pro- 
voke much discussion but little agreement 
as to the applicability of the res ipsa loqui- 
tur doctrine.°? The attractive nuisance 
doctrine, particularly where water hazards 
are involved, will receive varied interpre- 
tations.°* Immunity, whether interspousal, 
charitable or governmental, will be closely 
scrutinized.** Litigation by cancer patients 


52Vernon v. Gentry, 334 S.W. 2d 266 (Ky., 1960), 
passenger; Golian v. Stanley, 334 S.W. 2d 88 (Mo., 
1960), passenger; Lo Piccolo v. Knight of Rest 
Products Corp., 7 A.D. 2d 369, 183 N.Y.S. 2d 301 
(1 Dep’t., 1959), occupant in approaching car. 

53Hanners v. Ashland, 331 S.W. 2d 729 (Ky. 
1960) ; King v. Lennen, 1 Cal. Rptr. 665, 348 P. 2d 
98 (1959). See Dean v. Wilson Construction Co., 
111 S.E. 2d 827 (N.C., 1960) 

54Prince v. Prince, 326 S.W. 2d 908 (Tenn., 1959) , 
interspousal; Cornelius v. Sinai Hospital of Balti- 
more, Inc., supra, note 18, charitable; Molitor v. 
Kaneland Community Unit Dist. No. 302, supra, 
note 16, school district; Weiss v. Fote, N.Y. Ct. of 
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will continue against tobacco companies.”* 
Adoption of a compensation plan for all 
automobile victims will be urged on various 
state legislatures. If an employee on an 
earned vacation with pay is negligently in- 
jured on his first day and has to forego his 
vacation plans, we may expect to see addi- 
tional compensation requested for “lost 
vacation time’’®® as well as for the “indig- 
nity of the injury” itself. 

A longer look behind the curtain would 
have permitted greater prophecy of things 
to come. 


55Pritchard v. Liggett & Myers Tobacco Co., — 
F. Supp. — (Pittsburgh, May 1960), resulting in a 
directed verdict for the defendant. 

56Sylvia Porter, Courts Seen Moving Toward Rec- 
ognizing ‘Leisure Values’, syndicated column, Mar. 
9, 1960. 

57Chicago Sun-Times, May 1, 1960, reporting 
speech by Harry Kalven, Jr. 





App. Apr. 21, 1960, city as regards a policy deci- 
sion. 
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The Liability of the Shipowner for Injuries 

Aboard Ship to Shoreside Workers and the 

Shipowner’s Right to Indemnity Against Such 
Workers’ Employers* 


Lucian Y. Ray 
Cleveland, Ohio 


vessel may be a thing of beauty to the 
A casual observer, but she has come to 
be a structure full of hazards both to the 
men who man her while she is at sea and to 
shore workers who perform a variety of 
tasks aboard her while she is at the dock. 
One of our most experienced admiralty 
judges has described her, in that connec- 
tion, as follows: 


“A ship is an instrumentality full of 
internal hazards, aggravated, if not cre- 
ated, by the uses to which she is put.” 


In confining ourselves to a consideration 
of the relationship arising out of the ship- 
owner, the shoreside worker and that work- 
er’s employer, we are not concerned with 
the injuries which result from the rolling 
and pitching in heavy weather, or the 
chance injuries which occur when vessels 
collide. On a vessel safely moored at a 
dock there are, however, multiple oppor- 
tunities to get hurt. A vessel’s many open- 
ings, her steep ladders and sharply inclined 
stairways, her mooring machinery, and ev- 
en her rigging, all combine to produce a 
high rate of industrial accidents aboard 
ships. 

Who, in general, are these shoreworkers 
who in most instances are the employees of 
independent contractors and whose tasks 
bring them into contact with the afore- 
mentioned hazards? Numerically and with 
the highest accident rate are the men who 
handle cargo; the stevedores and longshore- 
men. Following them in both categories 
are the ship repairmen with their infinite 
variety of trades and then there is the oc- 
casional ship cleaner, fumigator, etc. All 
of them enjoy the benefits conferred by 
the Longshoremen’s and Harbor Workers’ 
Compensation Act, including the right to 


*Presented under the sponsorship of the Marine 
Insurance Committee, Wilder Lucas, St. Louis, Mis- 
souri, Chairman, and Lee C. Hinslea, Cleveland, 
Ohio, Vice-Chairman. 
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bring a third party action against the ves- 
sel owner, and they have been described 
by one of the justices of the Supreme Court 
as enjoying a preferential position in the 
field of maritime personal injuries. 

The liability of the vessel owner for in- 
juries sustained by these workers may be 
predicated upon either negligence or un- 
seaworthiness, or both. The doctrine of 
unseaworthiness, as applied to workers oth- 
er than crew members has had an interest- 
ing history and is of substantial signifi- 
cance, but, before discussing it, I want to 
advert to the phases of the maritime law 
of negligence that differ from that which 
is applied ashore. 

Most of the general principles of the 
law of negligence are as applicable aboard 
ship as they are ashore. Liability is im- 
posed in both places by operation of the 
doctrine of respondeat superior and neg- 
ligence is defined in both places as the fail- 
ure to exercise reasonable care under the 
circumstances. Also, as is true ashore, it is 
necessary before liability may be imposed 
on a vessel owner that he be guilty of a 
breach of a duty owed to the particular 
workman involved. 
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The aspects in which the admiralty law 
of negligence differs from its common law 
counterpart are, however, important. In 
the latter, as you know, contributory neg- 
ligence and assumption of risk are com- 
plete defenses. In admiralty they operate 
only in mitigation of damages. Efforts were 
made by defense lawyers to secure the bene- 
fit of the common law defenses, but the 
Supreme Court in Pope & Talbot, Inc. v. 
Hawn, et al., 346 U.S. 406 laid the matter 
at rest. It is now the law that the admi- 
rality principles must be applied whenever 
a person is injured on a vessel which is on 
navigable waters, irrespective of the type 
of work that is being done. In sweeping 
aside contributory negligence as a com- 
plete bar, Mr. Justice Black, speaking for 
the court, said (pp. 408, 409): 


“The harsh rule of the common law 
under which contributory negligence 
wholly barred an injured person from 
recovery is completely incompatible with 
modern admiralty policy and practice. 
Exercising its traditional discretion, ad- 
miralty has developed and now follows 
its own fairer and more flexible rule 
which allows such consideration of con- 
tributory negligence in mitigation of 
damages as justice requires. Petitioner 
presents no persuasive arguments that ad- 
miralty should now adopt a discredited 
doctrine which automatically destroys all 
claims of injured persons who have con- 
tributed to their injuries in any degree, 
however slight.” 


In the general field of negligence there 
is a difference in the degree of care owed 
to a person on one’s premises depending 
upon whether that person is a licensee or 
an invitee. If he is the former, the only 
obligation resting on the occupier of the 
premises is to warn him of concealed dang- 
ers. If he is an invitee, the duty exists to 
exercise reasonable care towards him, un- 
der all of the circumstances. That distinc- 
tion does not exist in admiralty. In the 
case of Kermarec v. Compagnie Generale 
Transatlantique, 358 U.S. 625, decided 
February 24, 1959, which involved an in- 
jury to a person who had come aboard to 
visit a crew member, the Supreme Court 
stated that the decisive question was wheth- 
er admiralty recognizes the same distinc- 
tions between an invitee and a licensee, as 
does the common law. In ruling that it 
did not, the court said (p. 631): 
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“For the admiralty law at this late date 
to import such conceptual distinctions 
would be foreign to its traditions of sim- 
plicity and practicality. *** We hold that 
the owner of a ship in navigable waters 
owes to all who are on board for pur- 
poses not inimical to his legitimate in- 
terests, the duty of exercising reasonable 
care under the circumstances of each 
cas, = 


Summarizing this phase of the liability 
picture, it should be pointed out that the 
vessel owner is not only deprived of the 
common law defenses which are available 
to the factory owner ashore, but he is in 
a less favorable position when he is sued 
by the employee of an independent con- 
tractor than when he is sued by a member 
of his own crew. When the latter occurs 
he can secure credit for the amount which 
he has paid as maintenance and cure, but, 
if the injured party is a longshoreman and 
has received compensation and medical ex- 
penses from his employer, the vessel can 
not even put in proof as to those payments 
and the verdict may include sums for past 
loss of wages and medical expenses. ‘The 
shoreworker, in a very real sense, is in the 
position, at the vessel owner’s expense, of 
“having a portion of his cake, and eating 
it, too.” 

Liability based upon unseaworthiness is 
of rather ancient origin as it relates to the 
owner of the vessel and her crew, but shore- 
workers were not included within its scope 
until approximately eleven years ago. It 
has been described as a species of liability 
without fault, which is neither contractual 
in character nor limited by conceptions of 
negligence. Although that concept is ad- 
mittedly not new, as witness the principles 
underlying workmen’s compensation, it be- 
comes, when tied up with the absolute and 
non-delegable obligation to provide and 
maintain a seaworthy vessel, a source of 
perpetual discomfort to the vessel owners, 
their underwriters and their attorneys. 

The first authoritative pronouncement 
of the obligation of the vessel owner under 
the seaworthiness doctrine was made by 
the Supreme Court in the famous case of 
The Osceola, 189 U.S. 158. This decision 
was rendered in 1903 and in it Mr. Justice 
Brown laid down the proposition that the 
only obligation of the shipowner was to 
indemnily the seaman for injuries sustained 
as a result of the unseaworthiness of the 
ship, or a failure to supply and keep the 
appliances in a proper condition. In cases 
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controlled by that decision the shipowner 
was not held to be an insurer of the sea- 
worthiness of his ship and her appurten- 
ances. He was only obligated to provide a 
reasonably safe place to work and was not 
held responsible even for unseaworthiness, 
unless there had been a failure to exercise 
reasonable care. The standard was the ex- 
ercise of due diligence and, if that had been 
met, he was not liable because the ship 
originally was or later became unseaworthy. 

This comparatively lax application of 
the unseaworthiness doctrine persisted un- 
til 1944, when the Supreme Court effec- 
tively tightened it in the case of Mahnich 
v. Southern Steamship Co., 321 U.S. 96. In 
that case a seaman was injured while the 
vessel was at sea by a fall from a staging 
which gave way when a defective line part- 
ed. The vessel’s mate had supplied the de- 
fective line, although a sound line was 
available. The line had never been used 
before, but had been stored on the ship 
for two years. After the accident examina- 
tion of the line disclosed that it was de- 
fective, but there was testimony that prior 
to the accident it had been examined and 
tested and that it was generally sound in 
appearance. In spite of this, the court held 
that there was absolute liability on the part 
of the ship, because of a breach of a war- 
ranty of seaworthiness, quite independent 
of negligence. The foundation for that 
rigid pronouncement is contained in the 
following words (pp. 103, 104): 


“*** We have often had occasion to 
emphasize the conditions of the seaman’s 
employment, ***which have been deem- 
ed to make him a ward of the admiralty 
and to place large responsibility for his 
safety on the owner. He is subject to 
the rigorous discipline of the sea, and 
all the conditions of his service constrain 
him to accept, without critical examina- 
tion and without protest, working con- 
ditions and appliances as commanded by 
his superior officers. These conditions, 
which have generated the exacting re- 
quirement that the vessel or the owner 
must provide the seaman with seaworthy 
appliances with which to do his work, 
likewise require that safe appliances be 
furnished when and where the work is 
to be done. ***” 


As will be observed, the above mentioned 
obligation applied only to seamen and only 
they could invoke the protection of the 
warranty. This remained so for only an- 
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other five years, for, in 1949, the Supreme 
Court in the famous or infamous (depend- 
ing upon one’s point of view) case of Seas 
Shipping Co., Inc. v. Sierachi, 328 U.S. 85, 
extended the doctrine to stevedores who 
were working aboard a vessel. Sieracki was 
employed by an independent stevedoring 
company, which was under contract to the 
vessel owner to do the loading. During the 
course of lowering some cargo into one of 
the holds, a shackle supporting a cargo 
boom broke, causing the boom to fall and 
injure the plaintiff. The plaintiff sued the 
principal contractor, who had constructed 
the ship, the sub-contractor who had con- 
structed the portion of the ship in ques- 
tion, and the shipowner. The trial court 
found that the shackle had broken as a re- 
sult of a defect which had occurred in its 
forging and found against the two contrac- 
tors, because of failure to test it before it 
was installed. That court ruled that the 
vessel owner was under no such obligation 
to test and was, therefore, not liable. The 
appellate court reversed as to the vessel 
owner on the ground that the vessel was 
unseaworthy. The Supreme Court affirm- 
ed. It was urged unsuccessfully, in both 
of the appellate courts that the reasons ad- 
vanced for the Mahnich decision were not 
applicable to stevedores, because they were 
not subject to the rigid discipline and work- 
ing conditions afloat. This argument was 
rejected and the stevedore was given the 
protection of the warranty upon the 
ground that he was, for all practical pur- 
poses, a seaman. The Supreme Court said 


(p. 99): 


“Running through all of these cases, 
therefore, to sustain the stevedore’s re- 
covery is a common core of policy which 
has been controlling, although the speci- 
fic issue has varied from a question of 
admiralty jurisdiction to one of coverage 
under statutory liability within the ad- 
miralty field. It is that for injuries in- 
curred while working on board the ship 
in navigable waters the stevedore is en- 
titled to the seaman’s traditional and 
statutory protections, regardless of the 
fact that he is employed immediately by 
another than the owner. For these pur- 
poses he is, in short, a seaman because 
he is doing a seaman’s work and incur- 
ring a seaman’s hazards. ***” 


In subsequent decisions involving the 
loading and discharging of a vessel in the 
course of a voyage, the Supreme Court con- 
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firmed its Sieracki decision, but, on slight- 
ly different grounds, Pope & Talbot, Inc. 
v. Hawn, to which I have already referred, 
involved a carpenter from ashore who was 
employed to repair a “slight defect” in the 
vessel's equipment discovered in the course 
of loading and he was held to be within 
the owner’s warranty of seaworthiness for 
the voyage. It could not properly be found 
that Hawn was doing work traditionally 
done by seamen, so the court’s decision was 
predicated upon the proposition that he 
was subjected to the same dangers as sea- 
men and stevedores who were working with 
him on the vessel and that he was entitled 
to the same treatment under the law. 


The decision which produced conster- 
nation on the defense side of the marine 
fraternity was Alaska Steamship Co., Inc. 
v. Petterson, 347 U.S. 396 (1954) in which 
the Supreme Court affirmed, per curiam, 
without opinion, a decision of the United 
States Court of Appeals for the Ninth Cir- 
cuit (205 F. 2d 478). That case involved 
a piece of equipment that had been 
brought aboard the vessel by the stevedor- 
ing company. It was a block which broke 
while it was being put to a proper use in 
a proper manner. There was no proof as 
to its condition prior to the accident. The 
Ninth Circuit concluded that it would not 
have broken unless it was defective—that 
is, unless it was unseaworthy. The court 
said that it was not necessary, as in neg- 
ligence cases, to show that the vessel owner 
had complete control of the instrumentali- 
ty causing the injury, but it was only neces- 
sary to show that unseaworthiness existed, 
and, in support of that conclusion, it cited 
the Mahnich decision. We thus had 
here a case in which the vessel owner did 
not furnish the equipment involved, had 
relinquished control over the area where 
the accident occurred and had nothing to do 
with the use of the equipment, and, yet, 
liability was imposed upon the breach of 
a warranty which was absolute and did not 
depend upon the exercise of due diligence. 


Aside from the question of indemnifica- 
tion, which I will discuss later, is there any 
relief in the foreseeable future for the ves- 
sel owner and his underwriters from the 
oppressiveness, and, I believe, manifest in- 
justice of that doctrine in the manner in 
which it is being applied. There is no 
chance whatever, in my opinion, in per- 
suading the Supreme Court to disavow the 
line of decisions starting with The Osceola. 
The doctrine of seaworthiness with its ab- 
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solute warranty is here to stay and it will 
probably remain available to all types of 
shoreside workers who are hurt while per- 
forming work on a vessel actively engaged 
in navigation on a voyage. There is a reas- 
onable opportunity of excluding shoreside 
workers who are performing work on a 
vessel that has been withdrawn from navi- 
gation and is undergoing major alterna- 
tions, or repairs. Such workers were ex- 
cluded in the case of West v. United States, 
361 U.S. 118 (decided Dec. 7, 1959), where 
a vessel had been removed from a “moth 
ball fleet” and was being fitted for sea by 
an independent contractor. The Supreme 
Court said that in determining whether the 
warranty of seaworthiness is applicable, the 
focus should be on the status of the ves- 
sel, the pattern of the repairs and the ex- 
tensive nature of the work to be done, 
rather than the specific type of work that 
each of the shore based workmen is doing 
on shipboard at the moment of injury. 


There is an indication also, that the Su- 
preme Court is unwilling to extend the 
warranty to additional classes of workmen 
and seems to be inclined to hold fast to 
those groups who are doing the work tra- 
ditionally done by seamen. In the recent 
case of Pilots Association v. Halecki, 358 
U.S. 613 (decided February 24, 1959), the 
vessel was brought to a shipyard in New 
Jersey for her annual overhaul. One of 
the jobs involved the overhauling of the 
generators, which required, among other 
things, that they be sprayed with carbon 
tetrachloride. The shipyard was not equip- 
ped to do electrical work, so the job was 
subcontracted to Halecki’s employer. Ha- 
lecki was one of two workmen who did 
the spraying, but he became ill and died 
approximately two weeks later of tetra- 
chloride poisoning. The Supreme Court 
reviewed the development of the unsea- 
worthiness doctrine, and the decisions 
which we have discussed here, but rejected 
their application to Halecki. In so doing it 
said (p. 617): 


“Neither these decisions nor the poli- 
cy that underlies them can justify exten- 
sion of liability for unseaworthiness to 
the decedent in the present case. The 
work that he did was in no way ‘the type 
of work’ traditionally done by the ship's 
crew. It was work that could not even 
be performed upon a ship ready for sea, 
but only when the ship was ‘dead’ with 
its generators dismantled. Moreover, it 
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was the work of a specialist, requiring 
special skill and special equipment—port- 
able blowers, air hoses, gas masks, and 
tanks of carbon tetrachloride, all brought 
aboard the vessel for this special pur- 
pose, and none connected with a ship's 
seagoing operations.***” 


It is too early to determine whether what 
appears to be slight reversal of trend on 
the part of the Supreme Court is real, or 
simply a mirage. Certainly the only remain- 
ing step in the other direction is to make 
the shipowner an insurer of the safety of 
those who perform work aboard his vessel, 
or for Congress to put the shipowner under 
the coverage of a compensation statute. 


Up to the present moment perfection is 
not required in connection with furnishing 
a seaworthy vessel. Seaworthiness is a rela- 
tive term. It is relative in the sense that 
a vessel may be fit for certain purposes and 
unfit for others. The basic thought, how- 
ever, is that the vessel shall be equipped 
to perform the duty of safety which she 
owes to the human beings aboard and to 
the cargo which she carries. In terms of 
appliances or equipment, the duty is theo- 
retically discharged if that which is furn- 
ished is suitable for doing the work with 
reasonable safety. I say theoretically, be- 
cause we have found, from a_ practical 
standpoint, that all doubts in that regard 
are resolved in favor of the injured party 
and that where an injury results from a 
failure of an appliance or equipment, lia- 
bility almost inevitably follows. 


This liability, however, does not always 
remain with the vessel owner. As a result 
of recent decisions of the Supreme Court, 
the obligation to respond in damages is 
shifted, in certain instances, to the employ- 
er of the shoreside worker. For several 
years it was assumed that the provisions of 
the Longshoremen and Harbor Workers’ 
Compensation Act insulated the employer 
from such liability and that is still the situ- 
ation where the injury has resulted from 
the joint faults of the shipowner and the 
employer, and no breach of a contractual 
obligation is involved. Where the two par- 
ties are joint tort feasors, the plaintiff may 
recover in full from the shipowner and the 
shipowner cannot recover anything over 
against the employer because there is no 
contribution between joint tort feasors in 
admiralty. So said the Supreme Court in 
Halcyon Lines v. Haenn Ship Corp. 342 
U.S. 282, and that is still the law in person- 
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al injuries in the marine field. Where, how- 
ever, the shipowner does not seek contribu- 
tion from the employer, but claims the right 
to be indemnified for such amounts as he is 
required to pay to the injured party, the 
doctrine of the Halcyon case does not apply 
and no protection for the employer is af- 
forded by the Compensation Act. 


The landmark decision in the indemnity 
field is Ryan Co. v. Pan-Atlantic Steamship 
Corp., 350 U.S. 124. In that case, without 
signing a formal stevedoring contract, or 
an express indemnity agreement, a steve- 
doring contractor, by letter, agreed to per- 
form all the stevedoring operations requir- 
ed by a shipowner in its coastwise service. 
Under this agreement the contractor load- 
ed a ship in Georgetown, South Carolina, 
with general cargo, including rolls of pulp- 
board. During the unloading in Brooklyn, 
a longshoreman employed by the contrac- 
tor was injured by a roll of pulpboard, 
which had not been properly stowed in 
Georgetown. Under the Longshoremen’s 
Act the contractor’s insurance carrier paid 
the injured man compensation and medical 
expenses without a formal award by the 
deputy commissioner. The injured party 
filed suit against the vessel owner claiming 
that, because of the unsafe stowage of the 
cargo, the vessel was unseaworthy and that 
there had been a failure to provide him 
with a safe place to work. The shipowner 
impleaded the contractor. The injured par- 
ty secured a judgement of $75,000.00 
against the vessel owner and the trial court 
dismissed the impleading petition. In the 
court of appeals the judgment in favor of 
the injured party was affirmed, but the dis- 
missal of the impleading petition was re- 
versed and judgment was entered in favor 
of the vessel owner and against the contrac- 
tor for the $75,000.00. In the Supreme 
Court, as in the court below, the contrac- 
tor urged that to permit such a recovery 
over would make a mockery of the provi- 
sions of the compensation act to the effect 
that the liability for the payment of com- 
pensation was exclusive of all other obli- 
gations and that to permit a recovery over 
would be to accomplish, by indirection, 
what could not be accomplished directly. 
The Supreme Court, in permitting the re- 
covery over, pointed out that, although the 
employer was protected by the act from 
any suit filed by the employee, or anyone 
who claimed through him, that the act did 
not in any way exclude or limit a ship- 
owner’s right, as a third person, to protect 
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himself against the third party remedy cre- 
ated by the act. It pointed out that the 
shipowner’s action was not based upon 
tort, but upon the breach of the implied 
obligation, under the stevedoring contract, 
to perform the services in a workmanlike 
manner. In so ruling the Supreme Court 
said (pp. 133, 134): 


“The ship owner here holds petition- 
er’s uncontroverted agreement to per- 
form all of the shipowner’s stevedoring 
operations at the time and place where 
the cargo in question was loaded. That 
agreement necessarily includes petition- 
er’s obligation not only to stow the pulp 
rolls, but to stow them properly and safe- 
ly. Competency and safety of stowage 
are inescapable elements of the service 
undertaken. This obligation is not a qua- 
si-contractual obligation implied in law 
or arising out of a noncontractual rela- 
tionship. It is of the essence of petiti- 
tioner’s stevedoring contract. It is peti- 
tioner’s warranty of workmanlike service 
that is comparable to a manufacturer's 
warranty of the soundness of its manu- 
factured product. The shipowner’s ac- 
tion is not changed from one for a breach 
of contract to one for a tort simply be- 
cause recovery may turn upon the stand- 
ard of the performance of petitioner's 
stevedoring service.” 


On the same date as the Halecki deci- 
sion, the Supreme Court decided the case 
of Crumady v. Fisser, 358 U.S. 423, in which 
the indemnity doctrine of the Ryan case 
was reaffirmed, but with a slightly differ- 
ent twist. In the Crumady case, the safety 
device on a winch on the vessel was set at 
six tons of stress. The winch, however, 
would only take three tons of stress. As a 
result of the overloading of the winch by 
the stevedoring company, one of its em- 
ployees was injured. He brought an ac- 
tion against the ship and his employer was 
impleaded. The Supreme Court said that 
the rigging of the safety device at six tons, 
by employees of the vessel owner, was, und- 
er the circumstances, manifest unseaworthi- 
ness and that the shipowner did not relieve 
himself of his responsibilities resulting 
from that unseaworthiness by turning over 
the control of the loading or unloading to 
the stevedore company. It then concluded 
that the overloading of the winch by the 
stevedoring company was negligence and 
that, since that negligence which brought 
the unseaworthiness of the vessel into play 
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amounted to a breach of the warranty of 
workmanlike service, the vessel had the 
right to recover over against the stevedor- 
ing company. 

From these cases these general principles, 
it seems to me, can be extracted. The ves- 
sel can not escape initial liability to the 
shoreside employee, if the injury resulted 
from his negligence, or the unseaworthi- 
ness of his vessel, but indemnity may be 
secured and it need not be. supported by 
an express indemnity clause. Such clauses 
in a stevedoring contract requiring the 
stevedoring company “to faithfully furn- 
ish such stevedoring services as may be re- 
quired”, and to provide all necessary labor 
and supervision for “the proper and effi- 
cient conduct of the work,” have been held 
sufficient to create a contractual obliga- 
tion to perform its part of the work with 
reasonable safety, the violation of which 
imposes liability. 

The right to recover over does not need 
to be supported by a written contract. In 
a case decided by a circuit court of appeals 
in 1959 the employee of a ship repair com- 
pany was injured in the engine room of a 
vessel when a strap, provided by the repair 
company, broke, causing some equipment 
to fall and sever the employee’s thumb. 
The trial court awarded judgment against 
the vessel owner for unseaworthiness, but 
denied the right to indemnity because the 
repair contract was oral and there was, of 
course, no express indemnity provision. In 
reversing the ruling concerning indemnity, 
the appellate court said: 


“The appellee has argued that since 
there was no written contract governing 
the services which it performed, no war- 
ranty may be implied. It points to the 
fact that in both the Ryan and Weyer- 
haeuser cases there was written evidence 
of the stevedoring contracts, and in each 
the Supreme Court construed the lan- 
guage of that undertaking. We find no 
merit in this contention. It cannot be 
disputed that the services performed 
were carried out pursuant to an agree- 
ment between Booth and Meir. That 
the terms of the agreement may have 
been oral, or implied from the course of 
dealing between the parties and custom 
of the trade, or part oral and part ac- 
cording to custom, can make no differ- 
ence. The warranty here involved is an 
incident of the agreement, ‘it is the (ap- 
pellee’s) warranty of workmanlike serv- 
ice that is comparable to a manufactur- 
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er’s warranty of the soundness of its man- 
ufactured product. Ryan, supra, 350 U. 
S. at pp. 133-134.’” 


The case of Weyerhaeuser S.S. Co. v. Na- 
cirema Operating Co., 355 U.S. 563 (March 
3, 1958), contains instructions from the Su- 
preme Court concerning the trial of in- 
demnity cases. That case also involved the 
rendering of stevedoring services with the 
injured longshoreman bringing an action 
against the vessel owner and the vessel im- 
pleading his employer claiming indemnity. 
The case against the vessel owner was sub- 
mitted to the jury which found that the 
vessel owner was negligent, but that the 
vessel was seaworthy. After receiving the 
verdict the trial judge decided that it was 
depositive of the third party action and di- 
rected a verdict for the stevedoring com- 
pany. The court of appeals affirmed, but 
the Supreme Court reversed and sent the 
case back for a new trial. In doing so it 
pointed out that all fact issues in the third 
party action should have been submitted 
to the jury after the verdict in the main 
case and that separate instructions in re- 
spect to the stevedoring company’s dis- 
charge of its contractual obligations should 
have been given and the jury directed to 
retire and consider that phase of the case. 
This consideration of the case in a piece- 
meal fashion will not take place, of course, 
unless there has been a verdict in the main 
case in favor of the injured party and 
against the vessel owner. One further thing 
that the Weyerhaeuser decision did was to 
expand the stevedoring company’s implied 
warranty to include the obligation to use 
proper equipment. 

The right to secure indemnification does 
not rest upon a finding of sole negligence 
on the part of the injured party’s employ- 
er. It is the law that full indemnification 
follows, even when the indemnitor and in- 
demnitee are joint tort feasors and any 
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negligence on the part of the employer 
which is causally connected with the acci- 
dent is sufficient to cast him for the full 
amount of the damages. 

There is one remaining and final matter 
relating to indemnification, which I would 
like to discuss and that relates to the re- 
covery by the vessel owner of the reasona- 
ble cost of defending against these claims, 
including attorneys’ fees. The weight of 
authority appears to permit such a recov- 
ery where there is an express indemnity 
provision in the contract, either to save the 
indemnitee harmless, or to be responsible 
for any and all damage or injury sustained 
through the negligence of the indemnitor. 
Where no express agreement exists and the 
obligation to respond in damages is im- 
plied, there has not been, as far as I know, 
any ruling on the cost of defense question. 
The answer to that question, it seems to 
me, will turn on how all inclusive the word 
“damages” is judicially determined to be. 
It can not be soundly argued, it seems to 
me, that where the right to recover over 
is based upon the breach of an implied ob- 
ligation, the parties intended that the in- 
demnitee should be reimbursed for the 
cost of defense, but it may well be held 
that that cost is included in the concept of 
damages irrespective of the intention of the 
parties. 

Third party actions are, of course, not 
novel, nor are they restricted to the ma- 
rine field. In that field, however, where 
the vessel owner has had the warranty of 
seaworthiness extended to a vast army of 
shoreside workers, and where the employers 
of those workers have lost the protection 
afforded by the Longshoremen’s Act, the 
implications, from the standpoint of in- 
surance and otherwise, are far reaching. As 
defense lawyers we can only hope that the 
present faint indications that the Supreme 
Court intends to hold the present line, will 
become a firm reality. 
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